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1 Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 2006 
on the application of the provisions of the Aarhus Convention on Access to Information, Public 
Participation in Decision-making and Access to Justice in Environmental Matters to Community 
institutions and bodies (OJ L 264, 25.9.2006, p. 13–19) as amended by Regulation (EU) 2021/1767 (OJ 
L 356, 8.10.2021, p. 1-7) (the “Aarhus Regulation”). 
2 Commission Decision 2008/50/EC of 13 December 2007 laying down detailed rules for the application 
of Regulation (EC) No 1367/2006 of the European Parliament and of the Council on the Aarhus 
Convention as regards requests for the internal review of administrative acts (OJ L 13, 16.1.2008). 
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BACKGROUND 

1. In December 2019 the Commission published the European Green Deal (“the EGD”), 

setting out the EU’s policy response to tackling the urgent climate and ecological 

crises, characterised as “this generation’s defining task”3.   

2. The EGD recognises that the “the private sector will be key to financing the green 

transition” 4. Its opening paragraphs commit the EU to “increased efforts to direct 

private capital towards climate and environmental action, while avoiding lock-in into 

unsustainable practices”. The adoption of a taxonomy for classifying environmentally 

sustainable activities is listed among its flagship initiatives. 

3. Regulation (EU) 2020/8525 (“the Taxonomy Regulation”) was duly adopted by the co-

legislators in 2021, putting in place the legal framework for establishing a unified 

classification system for sustainable activities. Its objective is to incentivise the 

channelling of private investments into these activities by enhancing investor 

confidence and awareness of the environmental impact of financial products; by 

creating greater visibility for such products; addressing “greenwashing”, whereby 

market actors can gain an unfair competitive advantage through false claims of 

environmental sustainability; and by removing barriers to the functioning of the internal 

market with regard to raising funds for sustainable activities6. 

4. The Regulation defines six environmental objectives (the “Environmental Objectives”), 

including climate change mitigation, and lays down stringent requirements that must 

be fulfilled for an activity to be labelled as environmentally sustainable. In doing so, the 

co-legislators recognised the very real danger of classifying certain activities as 

sustainable when, in fact, they do more harm to the environment than good. Not only 

do such mis-categorisations have a directly negative impact on the environment by 

locking-in harmful environmental effects for the future; they also undermine several of 

the objectives of the Taxonomy Regulation itself, including investors’ confidence in the 

taxonomy framework and allowing distortions of the internal market by sanctioning 

greenwashing. Therefore, strong safeguards were built into the decision-making 

process, including the requirement for an activity to “do no significant harm” (DNSH) 

to any of the Environmental Objectives defined in the Regulation, taking account of the 

entire life cycle of the activity itself as well as of the products and services it provides, 

during production, use and end of life. 

                                                
3 Communication from the Commission to the European Parliament, the European Council, the Council, 
the European Economic and Social Committee and the Committee of the Regions: The European 
Green Deal, COM/2019/640 final, page 1. 
4 IBIDEM, page 1. 
5 Regulation (EU) 2020/852 of the European Parliament and of the Council on the establishment of a 
framework to facilitate sustainable investment, and amending Regulation (EU) 2019/2088 (OJ L 198, 
22.6.2020, p. 13). 
6 IBIDEM, recitals 11 and 12. 
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5. The Taxonomy Regulation delegates to the Commission the task of establishing 

detailed technical screening criteria for specific economic activities. Again, given the 

importance of ensuring that only truly sustainable activities are incentivised, the 

Regulation provides a very narrow margin of discretion to the Commission, laying down 

detailed requirements to be met in its decision-making. Significantly, the Commission 

is obliged to define technical criteria that are based on “conclusive scientific evidence” 

that the economic activity contributes substantially to one or more of the six 

Environmental Objectives and does no significant harm to any of the environmental 

objectives listed therein, and the precautionary principle enshrined in Article 191 

TFEU. 

6. This Request for Internal Review concerns the Commission’s decision to classify as 

sustainable certain activities which rely on the use of forest biomass (hereinafter 

referred to as “bio-energy related activities”), the manufacture of Organic Basic 

Chemicals (hereinafter referred to as “chemicals-related activities”) and the 

manufacture of plastics in primary form made out of biomass (hereinafter referred to 

as “plastics-related activities”). It will show that in adopting this decision, the 

Commission did not comply with several of the safeguards built into the Taxonomy 

Regulation, as well as requirements of the EU Treaties, resulting in a decision vitiated 

by lack of competence, manifest errors of assessment and misuse of its powers. The 

result of this unlawfulness is the very thing that the co-legislators intended to avoid in 

setting out the essential elements of the Taxonomy Regulation: that several economic 

activities have been classified as sustainable despite the fact they do more 

environmental harm than good. 

Bio-energy related activities 

7. Forest biomass (or “woody biomass”) can originate from different land-uses: forests, 

other wooded land and other land with tree cover7. The stock of wood in forests and 

other wooded land consists of living biomass and deadwood, all of which can be used 

for energy8. 

8. A report prepared by the Joint Research Centre (“the JRC Report”) states that, on the 

basis of the available data, renewable energy provided 17% of the gross final energy 

consumption of the EU. Bioenergy constituted 59.2% of all renewable sources, and 

more than 60% of EU domestic biomass supplied for energy purposes was wood-

based9. In 2015, 63% of the wood used in the EU (from both primary and secondary 

sources, either domestically sourced or imported) was used for bioenergy production. 

Primary wood (sourced directly from forests) contributed to at least 37% of the total 

                                                
7 European Commission’s Joint Research Centre, Camia, A., Giuntoli, J., Jonsson, K., Robert, N., 
Cazzaniga, N., Jasinevičius, G., Avitabile, V., Grassi, G., Barredo Cano, J.I. and Mubareka, S., The use 
of woody biomass for energy production in the EU, EUR 30548 EN, Publications Office of the European 
Union, Luxembourg, 2020, ISBN 978-92-76-27866-5, doi:10.2760/428400, JRC122719., p. 18. 
8 Ibidem, p. 19. 
9 Ibidem, p. 40. 
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wood used for energy. Secondary woody biomass10 contributed to at least 49% of the 

total wood for energy. For 14% of total biomass used for energy in 2015, the origin of 

the wood is not known and remains a factor of uncertainty11.  

9. Burning forest biomass emits around as much or more CO2 per unit of energy than 

fossil fuels. In the EU, the GHG emissions linked to bioenergy activities are dealt with 

under different accounting systems, namely within the energy or land sectors. This 

leads to the assumption that, from the energy perspective, forest-based biomass 

energy is carbon-neutral. However, not all those GHG emissions are accounted for, 

thereby giving rise to accounting distortions and GHG emission leakage.  

10. Moreover, the impact of using forest biomass for bioenergy on the climate differs 

depending on several variables, such as the type of biomass and the forest 

management practices applied. 

11. In this context, the Taxonomy Regulation intervened to establish which activities could 

qualify for “environmentally sustainable” investments. The Commission was delegated 

with the task of establishing technical screening criteria under which bioenergy-related 

activities using forest biomass are considered to contribute substantially to climate 

change mitigation. It is mandated to do so, however, within the limits set by the 

legislature via specific requirements, thereby leaving the Commission a limited amount 

of discretion in the exercise of its delegated powers. Amongst those, it requires that a 

delegated act must be “based on conclusive scientific evidence and the precautionary 

principle”, a particularly high standard of evidence. 

12. By adopting the Contested Act, the Commission has made the political decision to 

disregard the safeguards built into the Taxonomy Regulation by setting technical 

screening criteria merely by reference to the criteria contained in another EU law, the 

recast Renewable Energy Directive 12 . This does not reflect the current scientific 

discussions on the use of forest biomass for the purpose of the bioenergy-related 

activities, particularly regarding its impact on climate change mitigation and the other 

Environmental Objectives. It is also at odds with the scientific advice received from its 

own Joint Research Centre as well as with the recommendations received by the 

dedicated Technical Expert Group. The contrast between the scientific evidence and 

the scientific recommendations received on the one hand, and the criteria adopted on 

the other hand, undermines the lawfulness of the Contested Act; the technical 

screening criteria cannot be deemed to be deemed to be based on conclusive scientific 

evidence and the precautionary principle that the bioenergy-related activities 

                                                
10 This comprises by-products from wood processing industry, both solid (sawdust, chips etc.) and liquid 
from the pulp industry (black liquor or tall oil), processed wood fuels, post-consumer recovered wood 
(from construction, renovation and demolition, packaging as well as old furniture). 
11 JRC Science for Policy Report- The use of woody biomass for energy production in the EU (2021), 
p. 41. 
12 Directive (EU) 2018/2001 of the European Parliament and of the Council of 11 December 2018 on 
the promotion of the use of energy from renewable sources (Text with EEA relevance.), OJ L 328, 
21.12.2018, p. 82–209. 
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contribute substantially to climate change mitigation and do no significant harm to any 

Environmental Objective. 

Manufacture of Organic Basic Chemicals and plastics in primary form 

13. The technical screening criteria for the production of Organic Basic Chemicals (“OBC”) 

contained in the Contested Act are limited to the manufacturing process only and 

completely ignore the impact of OBC and the products associated with them 

throughout their entire life cycle. This is hugely problematic. As we set out in detail 

below, the production of OBC is a critical part of the business model that makes fossil 

fuels – and the environmental damage they cause – profitable. After being processed 

for fuel, fossil oil and gas are processed to make OBC. This is often the most lucrative 

part of a petrochemical business’s production. Many OBC, in turn, are the building 

blocks of plastic – including the throwaway plastic that the EU is attempting to limit 

through the Single Use Plastics Directive (Directive (EU) 2019/904). Others are the 

building blocks for substances of very high concern (“SVHCs”) regulated under EU 

chemicals law. In other words, the complete life cycle of the production of OBC entails 

the extraction and transport of fossil carbon, as well as its release back into the 

elements of the environment through GHG emissions, plastic waste and chemical 

pollution, causing significant environmental harm to several of the Environmental 

Objectives defined in the Taxonomy Regulation. The Commission knows this. But the 

Contested Act bears no trace of that knowledge. Yet again, in adopting the Contested 

Act, the Commission disregarded the safeguards build into the Taxonomy Regulation 

with dire consequences. A citizen may discover that her “green investment” certified 

under the Taxonomy system contributed to an OBC plant that uses shale gas extracted 

in the southern United States and shipped by boat over to Europe (for example) as 

feedstock for making plastic pellets that in turn make drink bottles that end up in the 

ocean, in landfill, or in incinerators. The Commission’s blinkered insistence on looking 

only narrowly at the production process is in direct opposition to the life-cycle approach 

the Taxonomy Regulation imposes.  

14. The same narrow perspective vitiates the assessment done by the Commission on the 

basis of which the manufacture of plastics in primary form made out of renewable 

feedstock is classified as a transitional activity. In order to classify this activity as 

transitional, the Commission ignored the substantial uncertainty that remains regarding 

the environmental impacts of the use and end-of-life of bio-based plastic – which were 

even acknowledged by the Commission in the Circular Economy Action Plan – and the 

proven significant harm that this activity causes to Environmental Objectives such as 

the transition to the circular economy and the protection of water and marine 

resources.  

 

 



 

8 

 
 

1 LEGAL FRAMEWORK 

1.1 The Contested Act and the Taxonomy Regulation 

15. The Contested Act is a delegated regulation, supplementing the Taxonomy Regulation, which 

aims to establish the criteria for determining whether an economic activity qualifies as 

environmentally sustainable for the purposes of establishing the degree to which an 

investment is environmentally sustainable13. Under the Taxonomy Regulation, an economic 

activity qualifies as environmentally sustainable only where it: 

a) contributes substantially to one or more of the environmental objectives set out in 

Article 9 (the “Environmental Objectives”) Taxonomy Regulation in accordance with 

Articles 10 to 16 thereof;  

b) does not significantly harm (“DNSH”) any of the Environmental Objectives in 

accordance with Article 17 thereof;  

c) is carried out in compliance with the minimum safeguards laid down in Article 18 

Taxonomy Regulation; and  

d) complies with technical screening criteria that have been established by the 

Commission in accordance with Article 10(3), 11(3), 12(2), 13(2), 14(2) or 15(2) 

Taxonomy Regulation14. 

16. Article 9 Taxonomy Regulation lists the six Environmental Objectives: climate change 

mitigation, climate change adaptation, the sustainable use and protection of water and marine 

resources, the transition to a circular economy, pollution prevention and control, and the 

protection and restoration of biodiversity and ecosystems. Articles 10 to 15 Taxonomy 

Regulation set out the conditions under which an economic activity qualifies as contributing 

substantially to each of those environmental objectives.  

17. In particular, Article 10 addresses the conditions qualifying an economic activity as contributing 

substantially to climate change mitigation. In more detail, Article 10 provides that an activity 

qualifies as contributing substantially to climate change mitigation where it “contributes 

substantially to the stabilisation of greenhouse gas concentrations in the atmosphere at a level 

which prevents dangerous anthropogenic interference with the climate system consistent with 

the long-term temperature goal of the Paris Agreement through the avoidance or reduction of 

greenhouse gas emissions or the increase of greenhouse gas removals […]”.15  For this 

purpose, an “activity for which there is no technologically and economically feasible low-

carbon alternative shall qualify as contributing substantially to climate change mitigation where 

it supports the transition to a climate-neutral economy consistent with a pathway to limit the 

temperature increase to 1,5 0C above pre-industrial levels, including by phasing out 

greenhouse gas emissions, in particular emissions from solid fossil fuels, and where that 

activity: (a) has greenhouse gas emission levels that correspond to the best performance in 

the sector or industry; (b) does not hamper the development and deployment of low-carbon 

                                                
13 Article 1 Taxonomy Regulation. 
14 Article 3 Taxonomy Regulation. 
15 Article 10(1) Taxonomy Regulation. 
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alternatives; and (c) does not lead to a lock-in of carbon-intensive assets, considering the 

economic lifetime of those assets. For the purpose of this paragraph and the establishment of 

technical screening criteria pursuant to Article 19, the Commission shall assess the potential 

contribution and feasibility of all relevant existing technologies”.16 We will refer to the latter 

category of activities as “transitional activities” throughout this submission. 

18. The Taxonomy Regulation (Article 17) sets out the conditions under which an economic 

activity is considered to significantly harm the environmental objectives and cannot, 

therefore, be considered environmentally sustainable under Article 3 thereof. In particular, it 

provides that “taking into account the life cycle of the products and services provided by an 

economic activity, including evidence from existing life-cycle assessments, that economic 

activity shall be considered to significantly harm: 

(a) climate change mitigation, where that activity leads to significant 

greenhouse gas emissions; 

(b) climate change adaptation, where that activity leads to an increased 

adverse impact of the current climate and the expected future climate, 

on the activity itself or on people, nature or assets; 

(c) the sustainable use and protection of water and marine resources, 

where that activity is detrimental: 

(i) to the good status or the good ecological potential of bodies 

of water, including surface water and groundwater; or 

(ii) to the good environmental status of marine waters; 
 

(d) the circular economy, including waste prevention and recycling, where: 

(i) that activity leads to significant inefficiencies in the use of 

materials or in the direct or indirect use of natural resources 

such as non-renewable energy sources, raw materials, water 

and land at one or more stages of the life cycle of products, 

including in terms of durability, reparability, upgradability, 

reusability or recyclability of products; 

(ii) that activity leads to a significant increase in the generation, 

incineration or disposal of waste, with the exception of the 

incineration of non-recyclable hazardous waste; or 

(iii) the long-term disposal of waste may cause significant and 

long-term harm to the environment; 
 

(e) pollution prevention and control, where that activity leads to a significant 

increase in the emissions of pollutants into air, water or land, as 

compared with the situation before the activity started; or 

(f) the protection and restoration of biodiversity and ecosystems, where 

that activity is: 

                                                
16 Article 10(2) Taxonomy Regulation. 
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(i) significantly detrimental to the good condition and resilience 

of ecosystems; or 

(ii) detrimental to the conservation status of habitats and 

species, including those of Union interest. 
 

2.   When assessing an economic activity against the criteria set out in paragraph 1, 

both the environmental impact of the activity itself and the environmental impact of the 

products and services provided by that activity throughout their life cycle shall be taken 

into account, in particular by considering the production, use and end of life of those 

products and services. 

 

19. Articles 10(3) Taxonomy Regulation mandates the Commission to adopt a delegated act to 

establish technical screening criteria (a) supplementing paragraphs 1 and 2 of Articles 10 to 

determine the conditions under which a specific economic activity qualifies as contributing 

substantially to climate change mitigation; and (b) supplementing Article 17 thereof to 

determine whether an economic activity causes significant harm to one or more of the 

Environmental Objectives. 

20. The Commission must establish the technical screening criteria taking into account the 

requirements specifically laid down in Article 19 Taxonomy Regulation.17 Accordingly, the 

technical screening criteria shall: 

“(a) identify the most relevant potential contributions to the given environmental 

objective while respecting the principle of technological neutrality, considering both the 

short- and long-term impact of a given economic activity;  

(b) specify the minimum requirements that need to be met to avoid significant harm to 

any of the relevant environmental objectives, considering both the short- and long-term 

impact of a given economic activity;  

(c) be quantitative and contain thresholds to the extent possible, and otherwise be 

qualitative;  

(d) where appropriate, build upon Union labelling and certification schemes, Union 

methodologies for assessing environmental footprint, and Union statistical 

classification systems, and take into account any relevant existing Union legislation;  

(e) where feasible, use sustainability indicators […];  

(f) be based on conclusive scientific evidence and the precautionary principle 

enshrined in Article 191 TFEU;  

(g) take into account the life cycle, including evidence from existing life-cycle 

assessments, by considering both the environmental impact of the economic activity 

itself and the environmental impact of the products and services provided by that 

economic activity, in particular by considering the production, use and end of life of 

those products and services;  

                                                
17 Articles 10(5) and 11(5) respectively. 
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(h) take into account the nature and the scale of the economic activity, including: […] 

(ii) whether it is a transitional activity as referred to in Article 10(2);  

(i) take into account the potential market impact of the transition to a more sustainable 

economy […];  

(j) cover all relevant economic activities within a specific sector and ensure that those 

activities are treated equally if they contribute equally towards the environmental 

objectives […] to avoid distorting competition in the market; and  

(k) be easy to use and be set in a manner that facilitates the verification of their 

compliance. […]”18. 

21. Moreover, the technical screening criteria must include criteria for activities related to the clean 

energy transition consistent with a pathway to limit the temperature increase to 1,5 °C above 

pre-industrial levels19; must ensure that power generation activities that use solid fossil fuels 

do not qualify as environmentally sustainable economic activities20; must include criteria for 

activities related to the switch to clean or climate-neutral mobility, including through modal 

shift, efficiency measures and alternative fuels, to the extent that those are substantially 

contributing to any of the environmental objectives21. 

22. In the present case, the Commission exercised its delegated powers to establish technical 

screening criteria by adopting the Contested Act. It follows that the Contested Act is 

accompanied by two annexes which specify the technical screening criteria under which 

certain economic activities qualify as contributing substantially to climate change mitigation 

(Annex I) and climate change adaptation (Annex II) and for determining the associated DNSH 

criteria22.  

 

1.2 Other relevant legislation 

23. It is also relevant to briefly introduce other legal instruments, which are linked to the Taxonomy 

Regulation and to the Contested Act because they form part of the EU legislative framework 

for bioenergy: Regulation (EU) 2018/841 on Land Use, Land Use Change and Forestry23 (“the 

                                                
18 Article 19(1) Taxonomy Regulation. 
19 Article 19(2) Taxonomy Regulation. 
20 Article 19(3) Taxonomy Regulation. 
21 Article 19(4) Taxonomy Regulation. 
22 Commission Delegated Regulation, Explanatory Memorandum, p. 2. In accordance with Article 31 of 
the Interinstitutional Agreement of 13 April 2016 on Better Law-Making (OJ L 123, 12.5.2016, p. 1–14), 
the Contested Act combined in a single act two interrelated empowerments of the Taxonomy 
Regulation, namely Articles 10(3) and 11(3). 
23 Regulation (EU) 2018/841 of the European Parliament and of the Council of 30 May 2018 on the 
inclusion of greenhouse gas emissions and removals from land use, land use change and forestry in 
the 2030 climate and energy framework, and amending Regulation (EU) No 525/2013 and Decision No 
529/2013/EU (OJ L 156, 19.6.2018, p. 1–25). 
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LULUCF Regulation”) and Directive (EU) 2018/2001 24   (“the recast Renewable Energy 

Directive” or “REDII”).  

24. The LULUCF Regulation sets out the accounting rules in relation to emissions and removals 

from the LULUCF sector for the period 2021-203025 and provides for a reporting mechanism 

for the information on estimated biomass emissions, as it attributes the carbon stock change 

in forests (including for example to soils) as emissions in the year of harvest – balanced by 

the sequestration in the forest system26. Land use accounting is relevant to biodiversity as well 

as to GHG emissions accounting27. 

25. REDII sets out the definition, for the purposes of EU law, of renewable energy and 

requirements aiming to avoid certain practices of forest harvesting considered not to be 

sustainable as well as negative impacts on forest carbon stocks. More specifically, EU 

bioenergy operators need to demonstrate that the forest biomass used in their bioenergy 

installations complies with so-called “sustainability criteria” and “LULUCF criteria” in 

accordance with Article 29(6) and (7) of REDII.  

26. A proposal for a directive amending REDII was adopted by the Commission on 14 July 

202128 . The proposal seeks to update REDII to align it with the Commission’s increased 

climate ambition (net greenhouse gas emissions reduction of 55% by 2030). To this end, the 

proposal raises the binding EU-level target for renewables to ensure consistency with the 

Climate Target Plan and creates several sectoral targets. Most importantly for the purposes 

of this request for internal review, the proposal also amends bioenergy sustainability 

provisions. In this respect, several provisions relevant for biomass would be strengthened29, 

seeking to “tighten the sustainability criteria for biomass and eliminate any loopholes that may 

contradict (sic30) the EU's Biodiversity Strategy”.  

                                                
24 Directive (EU) 2018/2001 of the European Parliament and of the Council of 11 December 2018 on 
the promotion of the use of energy from renewable sources (OJ L 328, 21.12.2018, p. 82). 
25 Recital 11 thereof. 
26 Impact Assessment Report SWD(2021) 152 final of 4.6.2021, p. 157. 
27 Recital 12 thereof. 
28 Proposal for a Directive of the European Parliament and of the Council amending Directive (EU) 
2018/2001 of the European Parliament and of the Council, Regulation (EU) 2018/1999 of the European 
Parliament and of the Council and Directive 98/70/EC of the European Parliament and of the Council 
as regards the promotion of energy from renewable sources, and repealing Council Directive (EU) 
2015/652 (COM/2021/557 final). 
29 Proposal for a Directive amending RED II, Explanatory memorandum, page. 13. 
30  As acknowledged by the Commission in its website. See Annex 8 hereto or at: 
https://ec.europa.eu/info/news/commission-presents-renewable-energy-directive-revision-2021-jul-
14_en.  

https://ec.europa.eu/info/news/commission-presents-renewable-energy-directive-revision-2021-jul-14_en
https://ec.europa.eu/info/news/commission-presents-renewable-energy-directive-revision-2021-jul-14_en
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2 SCOPE OF THE REQUEST 

27. This Request covers the criteria set out in Annex I to the Contested Act for the specified 

activities which can be grouped as follows: 

A. Activities concerning bioenergy: 

4.8. Electricity generation from bioenergy31 

4.20. Cogeneration of heat/cool and power from bioenergy32 

4.24. Production of heat/cool from bioenergy33 

The technical screening criteria set out for the Activities concerning bioenergy with 

regard to the substantial contribution to climate change mitigation 34  broadly (and 

similarly between activities) provide that: (a) agricultural biomass must meet the criteria 

laid down in Article 29(2 to 5) of REDII, while forest biomass used in the activity must 

meet the criteria laid down in Article 29(6) and (7) REDII; (b) the GHG emission savings 

from use of biomass must be at least 80% in relation to the GHG-saving methodology 

and the relative fossil fuel comparator in Annex VI to REDII; (c) additional technical 

requirements apply to installations with a total rated thermal input between 50 and 

100MW and again for those above 100MW. 

The technical screening criteria set out for the Activities concerning bioenergy with 

regard to the requirement to DNSH35 to the other Environmental Objectives rely on the 

Appendices to Annex I36, except for the objective of pollution prevention and control37. 

The Contested Act sets out no requirement for these activities in relation to the 

transition to a circular economy. 

B. Activities concerning biogas and biofuels: 

4.13. Manufacture of biogas and biofuels for use in transport and of bioliquids 

The technical screening criteria set out for the Activities concerning biogas and biofuels 

with regard to the requirement to DNSH to the other Environmental Objectives rely on 

                                                
31 Construction and operation of electricity generation installations that produce electricity exclusively 
from biomass, biogas or bioliquids, excluding electricity generation from blending of renewable fuels 
with biogas or bioliquids. 
32 Construction and operation of installations used for cogeneration of heat/cool and power exclusively 
from biomass, biogas or bioliquids, and excluding cogeneration from blending of renewable fuels with 
biogas or bioliquids. 
33 Construction and operation of facilities that produce heat/cool exclusively from biomass, biogas or 
bioliquids, and excluding production of heat/cool from blending of renewable fuels with biogas or 
bioliquids. 
34 Under Article 10 Taxonomy Regulation. 
35 Under Article 17 Taxonomy Regulation. 
36 Appendix A for Climate change adaptation; Appendix B for Sustainable use and protection of water 
and marine resources; Appendix D for Protection and restoration of biodiversity and ecosystems. 

37 Pursuant to Article 17 Taxonomy Regulation, “taking into account the life cycle of the products and 
services provided by an economic activity, including evidence from existing life-cycle assessments, that 
economic activity shall be considered to significantly harm: […] (e) pollution prevention and control, 
where that activity leads to a significant increase in the emissions of pollutants into air, water or land, 
as compared with the situation before the activity started”. 
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the Appendices to the Annex 38 , except for pollution prevention and control. No 

requirement is set out for these activities in relation to the transition to a circular 

economy. 

C. Activities concerning renewable non-fossil gaseous and liquid fuels: 

4.7. Electricity generation from renewable non-fossil gaseous and liquid fuels39 

4.19. Cogeneration of heat/cool and power from renewable non-fossil gaseous and 

liquid fuels40 

4.23. Production of heat/cool from renewable non-fossil gaseous and liquid fuels41 

The technical screening criteria set out for the Activities concerning renewable non-

fossil gaseous and liquid fuels with regard to the substantial contribution to climate 

change mitigation broadly (and similarly between the activities) provide that: (a) the 

life-cycle GHG emissions from this form of electricity generation should be lower than 

100gC02e/kWh; (b) measurement equipment for physical emissions (such as methane 

leakage) is installed and emissions are reported and eliminated; (c) where biogas or 

bioliquids are used, agricultural and forest biomass used must comply with REDII: “[…] 

the agricultural biomass used […] complies with the criteria laid down in Article 29, 

paragraphs 2 to 5, of Directive (EU) 2018/2001while forest biomass used in the activity 

complies with the criteria laid down in Article 29, paragraphs 6 and 7, of that Directive”. 

The technical screening criteria set out for the Activities concerning renewable non-

fossil gaseous and liquid fuels with regard to the requirement to DNSH to the 

Environmental Objectives rely on the Appendices to the Annex42, except for pollution 

prevention and control. No requirement is set out for these activities in relation to the 

transition to a circular economy. 

D. Activities concerning organic basic chemicals: 

3.14. Manufacture of Organic Basic Chemicals (OBC) – in particular high value chemicals 

(HVC) such as ethylene and propylene, and styrene and vinyl chloride. 

E. Activities concerning plastics: 

3.17 Manufacture of plastics in primary form derived wholly or partially from renewable 

feedstock, particularly those made out of biomass. 

                                                
38 Appendix A for Climate change adaptation; Appendix B for Sustainable use and protection of water 
and marine resources; Appendix D for Protection and restoration of biodiversity and ecosystems. 
39 Construction or operation of electricity generation facilities that produce electricity using gaseous and 
liquid fuels of renewable origin. This activity does not include electricity generation from the exclusive 
use of biogas and bio-liquid fuels. 
40 Construction and operation of combined heat/cool and power generation facilities using gaseous and 
liquid fuels of renewable origin. This activity does not include cogeneration of heat/cool and power from 
the exclusive use of biogas and bio-liquid fuels. 
41 Construction and operation of heat generation facilities that produce heat/cool using gaseous and 
liquid fuels of renewable origin. This activity does not include production of heat/cool from the exclusive 
use of biogas and bio-liquid fuels. 
42 Appendix A for Climate change adaptation; Appendix B for Sustainable use and protection of water 
and marine resources; Appendix D for Protection and restoration of biodiversity and ecosystems. 
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28. The activities listed under groups A, B, and C are hereinafter referred to as “bioenergy-

related activities”. These are concerned to the extent that they provide for the use of forest 

biomass. The activity under group D is hereinafter referred to as “chemicals-related activity”. 

The activity under group E is hereinafter referred to as “plastics-related activity”.  
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3 ADMISSIBILITY 

29. Article 10 Aarhus Regulation, as amended, entitles any non-governmental organisation that 

meets the criteria set out in Article 11 Aarhus Regulation to make a request for internal review 

to the Union institution or body that adopted an administrative act, as defined in Art. 2(1)(g) 

Aarhus Regulation, on the grounds that such an act or omission contravenes environmental 

law. 

30. The present request fulfils the requirements of this provision because ClientEarth meets the 

criteria set out in Article 11 Aarhus Regulation and the Contested Act constitutes an 

administrative act in the sense of Art. 2(1)(g) Aarhus Regulation. 

 

3.1 ClientEarth meets the criteria set out in Article 11 Aarhus 

Regulation 

31. Since the Aarhus Regulation has entered into force, ClientEarth has submitted a number of 

internal review requests and the EU institutions and bodies have always accepted that 

ClientEarth fulfils the criteria under Art. 11(1) Aarhus Regulation. In line with Art. 3(1) and point 

4 of the Annex to Decision 2008/50, ClientEarth is submitting the replies to its three most 

recent internal review requests, as evidence that it fulfils the criteria under Article 11 Aarhus 

Regulation (see Annexes A1, A2 and A3). 

32. For the avoidance of any doubt, ClientEarth also submits the documents listed in points 1-3 of 

the Annex to Decision 2008/50, specifically: 

1. Statute of ClientEarth AISBL in its current form, as published in the Belgian Official 

Journal (Moniteur belge) – see Annex A4, in French; 

2. Annual activity reports of ClientEarth for the years 2019 and 2020 (the annual activity 

report for 2021 has not yet been finalised at the time of submission but can be sent at 

a later date on request) – see Annexes A5 and A6, in English; 

3. An official extract of the Belgian Companies Register, dated 10 January 2022, which 

proves ClientEarth’s incorporation as a legal person under Belgian law since 25 

October 2018, i.e. for well over 2 years at the time of submission – see Annex A7, in 

French. 

33. These documents demonstrate that ClientEarth meets all the criteria under Article 11(1) 

Aarhus Regulation.  

34. As to Article 11(1)(a) Aarhus Regulation, Art. 1 of its Statute (Annex A4, p. 1) proves that 

ClientEarth is incorporated in the form of an international, non-profit organisation (“association 

internationale sans but lucratif”, AISBL). This is confirmed by the extract of the Belgian 

Companies Register (Annex A7). Both documents also show that ClientEarth is a legal person 

in accordance with a Member State’s national law. 

35. In relation to Article 11(1)(b) Aarhus Regulation, Art. 4 of ClientEarth’s Statute demonstrates 

that its primary stated objective is promoting environmental protection in the context of 
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environmental law 43 . In particular, Article 4a) enshrines the objective of promoting and 

encouraging the promotion, restauration, conservation and protection of the environment, 

including the protection of human health, for the public good and Article 4b) lists the objective 

of progressing public education in all areas related to the law, the practice and the 

administration of justice related to the environment. These objectives demonstrate the 

organisation’s primary focus on environmental protection as well as highlight its particular 

focus on environmental law. Article 5 further specifies the activities by which ClientEarth 

implements these objectives in practice, which includes the taking of legal action (Article 

5.1b)). 

36. The Extract of the Belgian Companies Register demonstrate that ClientEarth has existed for 

more than two years, as required by Article 11(1)(c) Aarhus Regulation44. The activity reports 

(Annexes A6 and A7) provide evidence that ClientEarth is actively pursuing the objectives 

mentioned above. As these reports show, all of ClientEarth’s activities are directly aimed at 

environmental protection. 

37. As to Article 11(1)(d) Aarhus Regulation, the present request seeks to ensure that the 

Contested Act only defines as environmentally sustainable those activities which contribute to 

climate mitigation and do not significantly harm the environment. This objective is fully in line 

with ClientEarth’s statutory purpose described above, as the mitigation of climate change and 

the prevention of environmental harm directly and indirectly ensure environmental protection 

and the protection of human health. It is also in line with ClientEarth’s activities aimed at 

mitigating climate change and preventing plastic pollution as reflected in its annual activity 

reports. To name but some examples, these activities include ClientEarth’s court actions 

against infrastructure that contributes to climate change and plastics pollution, such as coal 

plants all over Europe,45 a petrochemical company in Antwerp46 as well as a biomass plant in 

Spain,47 its litigation and advocacy work to prevent public48 and private49 financing for fossil 

fuels as well as its advocacy work to reduce plastics pollution50. 

 

3.2 The Contested Act is an administrative act in accordance 

with Article 2(1)(g) Aarhus Regulation 

38. Article 2(1)(g) Aarhus Regulation, as amended, defines “administrative act” as “any non-

legislative act adopted by a Union institution or body, which has legal and external effects and 

contains provisions that may contravene environmental law within the meaning of point (f) of 

Article 2(1).” 

                                                
43 See Annex A4. 
44 See Annex A7. 
45 2020 Annual Report (Annex A6), pp. 7, 10 and 14-15 and 2019 Annual Report (Annex A5), pp. 12-
13. 
46 2020 Annual Report (Annex A6), p. 7 and 18 and 2019 Annual Report (Annex A5), p. 17. 
47 2019 Annual report (Annex A6), p. 8. 
48 2020 Annual report (Annex A6), p. 15 and 2019 Annual report (Annex A5), pp. 15-16. 
49 2020 Annual Report (Annex A6), pp. 13-14 and 2019 Annual Report (Annex A5), p. 14. 
50 2020 Annual Report (Annex A6), o. 16 and 21 and 2019 Annual Report (Annex A5), p. 17. 
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39. The Contested Act fulfils these requirements for the following reasons: 

3.2.1 The Contested Act is a non-legislative act adopted by a Union 

institution 

40. In accordance with Article 289 TFEU, “[l]egal acts adopted by legislative procedure shall 

constitute legislative acts”. The contested act was not adopted by such a legislative procedure. 

Rather, it is a delegated act in accordance with Art. 290 TFEU. Article 290(1) TFEU explicitly 

confirms that delegated acts are considered “non-legislative” acts. 

41. The fact that the Contested Act is a delegated act for the purposes of Article 290 TFEU is 

evident based on a number of factors. First, it follows from its title which includes the term 

“Commission Delegated Act”, as explicitly required by Article 290(3) TFEU. Second, the 

Contested Act’s preamble states that the act has been adopted based on Articles 10(3) and 

11(3) Taxonomy Regulation. These provisions refer in turn to Article 23 Taxonomy Regulation 

which regulates the terms of delegation as required by Article 290(2) TFEU. Third, the fact 

that the technical screening powers are adopted based on a delegation of powers in 

accordance with Article 290 TFEU is confirmed by recital 54 Taxonomy Regulation, which 

states that “the power to adopt acts in accordance with Article 290 TFEU should be delegated 

to the Commission in respect of […] the technical screening criteria”.  

 

3.2.2 The Contested Act has legally binding and external effects 

42. As explained above, the Contested Act is a Commission Delegated Regulation in the sense 

of Article 290 TFEU. In accordance with Article 288 TFEU, regulations adopted by the EU 

institutions have general application, are binding in their entirety and are directly applicable in 

all Member States. Their binding nature derives from Art. 10(3) and 11(3), in conjunction with 

Article 23, Taxonomy Regulation, which delegates the requisite powers to adopt binding acts 

to the Commission, for a specific period and under certain circumstances, in line with Article 

290 TFEU. These provisions confirm that the Contested Act is both legally binding and has 

external effects.  

43. There is nothing in the way the Contested Act is phrased that support a finding to the contrary. 

Rather, the Contested Act states itself that it “shall be binding in its entirety and directly 

applicable in all Member States”. Moreover, its two operative provisions are phrased in a 

mandatory manner stating that the technical screening criteria “are set out” in the Annexes to 

the Regulation. 

44. Unlike in a challenge based on Article 263(4) TFEU, an applicant in an internal review request 

under Article 10 Aarhus Regulation is not obliged to demonstrate that the contested act “does 

not entail implementing measures”. This requirement featured in the Commission Proposal to 

amend the Aarhus Regulation but it was removed at the insistence of the European Parliament 

and the Council in the legislative process51. Accordingly, the fact that the Contested Act is 

                                                
51 Compare Art. 1(1) of the Commission Proposal to amend the Aarhus Regulation (COM/2020/642 
final) with the finally adopted text of Art. 1(1) Regulation 2021/1767. 
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legally binding and is of general application is in itself sufficient for it to be the subject of an 

internal review request. 

3.2.3 The Contested Act contains provisions that may contravene 

environmental law within the meaning of point (f) of Article 2(1) 

Aarhus Regulation 

45. As further explained below, the present request challenges Article 1 in conjunction with certain 

points of Annex I to the Contested Act, which establish the criteria under which certain 

activities are to be considered sustainable, on the basis that these provisions contravene 

certain provisions of the Taxonomy Regulation as well as the EU Treaties. 

46. Being a delegated act based on Articles 10(3) and 11(3) Taxonomy Regulation (see above), 

the contested provisions of the Contested Act must comply with specific provisions of the 

Taxonomy Regulation. These include, but are not limited to, Article 10(3) itself as well as 

Article 19 Taxonomy Regulation, which establish mandatory requirements for the technical 

screening criteria. Accordingly, these provisions have the potential to contravene the 

Taxonomy Regulation 

47. The Taxonomy Regulation is moreover to be characterised as environmental law for the 

purposes of Article 2(1)(f) Aarhus Regulation. Pursuant to this Article, ‘environmental law’ 

means “Community legislation which, irrespective of its legal basis, contributes to the pursuit 

of the objectives of Community policy on the environment as set out in the Treaty: preserving, 

protecting and improving the quality of the environment, protecting human health, the prudent 

and rational utilisation of natural resources, and promoting measures at international level to 

deal with regional or worldwide environmental problems”. The EU General Court has held that 

this concept “must be interpreted, in principle, very broadly”52. 

48. In accordance with Article 1(1), the Taxonomy Regulation is intended to establish “criteria for 

determining whether an economic activity qualifies as environmentally sustainable for the 

purposes of establishing the degree to which an investment is environmentally sustainable”. 

The objective of preserving, protecting and improving the quality of the environment is 

therefore the core objective of the Regulation.  

49. This is confirmed by the Regulation’s preamble, which refers to the objective under Article 3(3) 

TEU to establish an internal market “that works for the sustainable development of Europe, 

based, among other things, on balanced economic growth and a high level of protection and 

the improvement of the quality of the environment” (recital 1). The preamble further refers to 

the 2030 Agenda for Sustainable Development, the Commission communication on the EGD 

and the Paris Agreement (recitals 2 and 3). It explicitly mentions the need to be resource-

efficient and to stop the overconsumption of resources and stresses the global nature of the 

challenges the Regulation seeks to address (recitals 2 and 7). 

50. The Taxonomy Regulation is an important enabler for scaling up sustainable investment and 

therefore implementing the EGD as part of the EU’s response to the climate and environmental 

challenges53. It provides uniform criteria for companies and investors on economic activities 

                                                
52 Case T-33/16 TestBioTech v Commission, EU:T:2018:135, para. 44-46. 
53 Commission Delegated Regulation, Explanatory Memorandum, p. 1.  
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that can be considered environmentally sustainable (i.e. making a substantial contribution to 

EU environmental objectives such as climate change mitigation, while doing no significant 

harm to other environmental objectives), and thus aims to increase transparency and 

consistency in the classification of such activities and limit the risk of greenwashing and 

fragmentation in relevant markets. 

51. There can therefore be no doubt that the Taxonomy Regulation contributes to the pursuit of 

the objectives of EU policy to the environment and therefore constitutes environmental law for 

the purposes of Art. 2(1)(f) Aarhus Regulation. Accordingly, the contested provisions of the 

Contested Act have the potential to contravene environmental law in that sense, thus making 

the present request admissible.  
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4 STANDARD OF EVIDENCE 

4.1 “Conclusive scientific evidence and the precautionary 

principle” 

52. Pursuant to Articles 3 and 19(1)(f) Taxonomy Regulation, any technical screening criteria 

established must be “based on conclusive scientific evidence” that the economic activity 

contributes substantially to one or more of the six Environmental Objectives and does no 

significant harm to any of the environmental objectives listed therein. 

53. The legislature evidently considered that scientific data that did not meet this clear standard 

of “conclusive scientific evidence” would be insufficient to form the basis for the technical 

screening criteria. Otherwise, it would not have specified that the scientific evidence had to be 

conclusive.  

54. The specific use of the word “conclusive” by the legislature is all the more relevant given that 

the term “scientific evidence” – i.e. not necessarily conclusive – is the standard set by the 

legislature in other legislative texts. An example can be found in Article 57 of Regulation (EC) 

1907/200654 (“REACH”), which provides that substances may be identified as being of very 

high concern when “there is scientific evidence of probable serious effects to human health or 

the environment […]”.  

55. At times, the legislature has qualified the scientific evidence required for an assessment in 

different terms: this is the case, for instance, of Regulation (EU) 2021/111955 (the “European 

Climate Law”) that repeatedly refers to “the best available and most recent scientific 

evidence”56.  

56. Nor has the legislature shied away from using different wording in other legal texts where the 

standard of scientific evidence is not expressly required to be conclusive: e.g., Article 13(2) of 

Directive 2001/1857 (on the deliberate release of GMOs into the environment) states “If on the 

basis of the results of any release notified […] or on other substantive, reasoned scientific 

grounds, a notifier considers that the placing on the market and use of a GMO as or in a 

product do not pose a risk to human health and the environment, he may propose to the 

competent authority not to provide part or all of the information required […]”.   

                                                
54 Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December 2006 
concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), 
establishing a European Chemicals Agency, amending Directive 1999/45/EC and repealing Council 
Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council Directive 
76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC (OJ L 
396, 30.12.2006, p. 1–849). 
55  Regulation (EU) 2021/1119 of the European Parliament and of the Council of 30 June 2021 
establishing the framework for achieving climate neutrality and amending Regulations (EC) No 
401/2009 and (EU) 2018/1999 (‘European Climate Law’) (OJ L 243, 9.7.2021, p. 1–17). 
56 See, for instance, Articles 4 and 8 of the European Climate Law. 

57 Directive 2001/18/EC of the European Parliament and of the Council of 12 March 2001 on the 
deliberate release into the environment of genetically modified organisms and repealing Council 
Directive 90/220/EEC (OJ L 106, 17.4.2001, p. 1–39). 
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57. In other cases, the legislature has also set out different standards of evidence within the same 

legal text. An example is Regulation (EC) No 1924/200658 on nutrition and health claims for 

food. While Article 16 thereof requires the European Food Safety Authority to verify that a 

health claim is substantiated by “scientific evidence”59 , Article 13 sets out a “simplified” 

procedure applicable to certain health claims that are shown to be “based on generally 

accepted scientific evidence”60. 

58. If conclusive scientific evidence were to be read as e.g. “scientific evidence” or “the best 

available and most recent scientific evidence”, the legislature would have adopted that wording 

instead. The particular and specific qualifiers to the standard of scientific evidence prescribed 

by the legislature must be accorded their clear and natural meaning. 

59. To this end, it is worthwhile confirming the level of evidence required by Article 19(1)(f) in the 

various language versions of the Taxonomy Regulation: the Italian text requires “prove 

scientifiche irrefutabili”, i.e. scientific evidence which cannot be contested; the French text and 

the Spanish text require respectively “éléments scientifiques concluants” and “pruebas 

científicas concluyentes”, i.e. literally conclusive scientific evidence; the German text requires 

“schlüssige wissenschaftliche Erkenntnisse”, i.e.  conclusive scientific knowledge 61 ; the 

Hungarian text requires “meggyőző tudományos eredmények”, i.e. conclusive scientific 

results. 

60. To the applicant’s knowledge, the Taxonomy Regulation is the first EU legislative act that 

requires this particularly high standard of “conclusive scientific evidence” to be met for a 

delegated act to be adopted. This is particularly justified in light of the functioning of the 

Taxonomy Regulation, which does not set out requirements that must be met e.g. to authorise 

a polluting activity, but rather the criteria for determining whether an economic activity qualifies 

as environmentally sustainable for the purposes of environmentally sustainable investments. 

These are evidently different situations: while it may be necessary to permit certain 

environmentally polluting activities, it does not mean that such activities should qualify for (and 

benefit from) favourable financing under a pretence of being environmentally sustainable. 

61. It must be inferred that “conclusive scientific evidence” defines a standard of scientific 

evidence that is particularly high to the extent that it is the first time it is set out as a requirement 

for the adoption of delegated acts. 

62. In addition to the obligation for the technical screening criteria to be based on “conclusive 

scientific evidence”, the legislature has explicitly combined this with the precautionary 

principle62.  

                                                
58 Regulation (EC) No 1924/2006 of the European Parliament and of the Council of 20 December 2006 
on nutrition and health claims made on foods (OJ L 404, 30.12.2006, p.9). 
59 Article 16(3)(a) of Regulation (EC) No 1924/2006. 
60 Article 13(1) of Regulation (EC) No 1924/2006. 
61 “Scientific knowledge” was already interpreted by the General Court as equivalent to “scientific 
evidence” in T-636/17, PlasticsEurope v ECHA, EU:T:2019:639, paragraph 93: “[…] it should be 
observed that the expressions ‘scientific evidence’ and ‘scientific knowledge’ are synonyms. The 
existence of scientific knowledge or scientific methods or rules can only be recognised provided that 
those elements are based on scientific evidence.” 
62 This is to be read in line with Article 3(3) TEU, under which the objectives of the EU include securing 
“a high level of protection and improvement of the quality of the environment”, with Article 11 TFEU, 
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63. The terms “conclusive scientific evidence” and the “precautionary principle” may appear 

contradictory. In fact, the Court has presented these concepts as being mutually exclusive 

when it held that: “The scientific risk assessment is not required to provide the institutions with 

conclusive scientific evidence of the reality of the risk and the seriousness of the potential 

adverse effects were that risk to become a reality. A situation in which the precautionary 

principle is applied by definition coincides with a situation in which there is scientific 

uncertainty”.63  

64. As the CJEU has explained: “The precautionary principle requires the authorities in question, 

in the particular context of the exercise of the powers conferred on them by the relevant rules, 

to take appropriate measures to prevent specific potential risks to public health, safety and the 

environment, by giving precedence to the requirements related to the protection of those 

interests over economic interests”64. 

65. On the one hand, this principle affords the Commission some discretion to take precautionary 

measures where the scientific evidence is not conclusive. Based on this logic, the Court has 

for instance held that “Where there is scientific uncertainty as to the existence or extent of 

risks to human health, the precautionary principle allows the institutions to take protective 

measures without having to wait until the reality and seriousness of those risks become fully 

apparent or until the adverse health effects materialise”65. 

66. On the other hand, the principle requires the Commission to exercise its conferred powers in 

a certain manner, so that public health, safety and the environment are given precedence over 

economic interests. For instance, the “precautionary principle requires the withdrawal or 

amendment of an approval of an active substance where new data invalidate the earlier 

conclusion that that substance satisfies the approval criteria provided for in Article 4 of 

Regulation No 1107/2009”66. By applying Art. 4 Regulation 1107/2009 consistently with the 

precautionary principle, the Commission is required to take evidence that demonstrates risks 

to the environment and public health particularly seriously, thus erring on the side of caution. 

This latter function of the precautionary principle is relevant to the present internal review 

request. 

67. The powers delegated to the Commission under Article 10(3) Taxonomy Regulation must be 

exercised “based on conclusive scientific evidence and the precautionary principle”67. It follows 

                                                
which states that environmental protection requirements must be integrated into the definition and 
implementation of all EU policies, in particular with a view to promoting sustainable development, and 
with Article 37 of the Charter of Fundamental Rights, which likewise requires integrating a high level of 
environmental protection, improvement of the quality of the environment, and sustainable development 
into all Union policies. 
63 Cases T‑429/13 and T‑451/13 Bayer Crop Science, para. 116, 
64 T-31/07 Du Pont, para. 134 and case law cited. 
65 IBIDEM, para. 135 and case law cited. See also Case C-192/01 Commission v Denmark, paras 51-
52 and case law cited. 
66 Case T-429/13, para. 142 as confirmed on appeal in Case C-499/18 P, para. 91. 
67 It must be noted that the legislature made that choice of wording instead of supporting the wording 
proposed by the Commission, which made the technical screening criteria “be based on conclusive 
scientific evidence and take into account, where relevant, the precautionary principle enshrined in article 
191 TFEU”. 67  (emphasis added). The legislature did not agree to make the application of the 
precautionary principle discretionary (“where relevant”), nor merely to have that principle taken into 
account, as the Commission proposed. The precautionary principle must be enshrined and applied in 
the assessment of the scientific evidence. 
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that the Commission infringes Article 10(3)(a) in conjunction with Article 19(1)(f) if, in the face 

of demonstrated scientific uncertainty, it nonetheless holds that the scientific evidence 

conclusively demonstrates the substantial contribution made by the economic activity to 

climate change mitigation. Equally, the Commission infringes Article 10(3)(b) in conjunction 

with Article 19(1)(f) if it finds that conclusive scientific evidence demonstrates that a specific 

economic activity causes no significant harm to the Environmental Objectives, despite the 

existence of scientific evidence to the contrary, or if it fails to ensure that the specific economic 

activity in question does no significant harm to any of the environmental objectives set out 

therein. 

68. This high standard set by “conclusive scientific evidence and the precautionary principle” is 

justified by the severe risk of lock-in effects in the case where an activity is declared 

environmentally sustainable (and financed accordingly) while it actually does not substantially 

contribute to climate change mitigation and rather exacerbates climate change and/or causes 

significant harm to the Environmental Objectives. 
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5 GROUNDS OF REVIEW  

5.1 Main standards of review 

69. ClientEarth considers that the Contested Act is vitiated by an infringement of an essential 

procedural requirement, lack of competence and/or, by a manifest error and misuse of power.  

70. As regards the latter two pleas, ClientEarth notes that the CJEU has confirmed that they are 

two distinct pleas and points of law, the first concerning “the extent of the discretion conferred 

by the enabling act”, while the second concerns “the question of compliance with the limits of 

the power conferred by the enabling act”68.  

71. As further confirmed by the CJEU, “compliance with those two requirements is subject to 

different standards”69. Specifically, while in “the exercise of the powers conferred on them the 

EU authorities have broad discretion in particular where they are called on to undertake 

complex assessments and evaluations, it must first be determined whether they are indeed 

acting within the limits of the powers given to them and, more particularly, in a case such as 

the present one concerning a delegated power under Article 290 TFEU, it must be ascertained 

whether the EU authorities have exceeded the powers conferred on them by the enabling act, 

bearing in mind in particular that such a delegated power must in any event comply with the 

essential elements of the enabling act and come within the regulatory framework as defined 

by the basic legislative act”70. 

72. As further explained below, ClientEarth claims that the Contested Act has not complied with 

essential elements of the enabling act, i.e. the Taxonomy Regulation, thus exceeding the limits 

of the powers conferred on it.  

73. Additionally, and partially alternatively, ClientEarth submits that the Contested Act is vitiated 

by a manifest error of assessment and misused the powers conferred.  

74. In regard to this second claim, ClientEarth notes that the Court has established that even 

where an EU institution is called upon to make a complex assessment, this does not “affect 

their duty to establish whether the evidence relied on is factually accurate, reliable and 

consistent, whether that evidence contains all the information which must be taken into 

account in order to assess a complex situation, and whether it is capable of substantiating the 

conclusions drawn from it […]. Moreover, where the EU institutions have a broad discretion, 

respect for the rights guaranteed by the EU legal order in administrative procedures is of even 

more fundamental importance. Those guarantees include, in particular, the duty of the 

competent institution to examine carefully and impartially all the relevant aspects of the 

individual case, the right of the person concerned to make his views known and also his right 

to have an adequately reasoned decision” (emphasis added).71 The Court has emphasises 

this duty to carefully and impartially verify all the relevant facts is a duty to act diligently which 

                                                
68 Case C-44/16 P Dyson v Commission, EU:C:2017:357, para. 52. 
69 IBIDEM 
70 IBIDEM, para. 53. 
71 Case T-177/13 TestBioTech v Commission, EU:T:2016:736, paragraphs 77-80. 
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is “inherent in the principle of sound administration”.72 The Court has also established that this 

duty implies that scientific risks assessments must be “carried out as thoroughly as possible 

on the basis of scientific advice founded on the principles of excellence, transparency and 

independence” (emphasis added) and that this “is an important procedural guarantee whose 

purpose is to ensure the scientific objectivity of the measures adopted and preclude any 

arbitrary measures […]”73. 

75. It is also settled case law of the Court that “an act is vitiated by misuse of powers only if it 

appears, on the basis of objective, relevant and consistent evidence, to have been taken with 

the exclusive or main purpose of achieving an end other than that stated or evading a 

procedure specifically prescribed by the Treaty for dealing with the circumstances of the 

case”74. 

5.2 Infringement of the Treaties or of any rule of law relating 

to their application and infringement of an essential 

procedural requirement: The Contested Act was adopted 

in breach of Article 20 and Article 10(4) of the Taxonomy 

Regulation 

76. ClientEarth submits that the Commission infringed the rule of law set out in Article 10(4) of the 

Taxonomy Regulation which requires that “[p]rior to adopting the delegated act referred to in 

paragraph 3 of this Article, the Commission shall consult the Platform referred to in Article 20 

regarding the technical screening criteria referred to in paragraph 3 of this Article.” By so doing, 

it also breached an essential procedural requirement. 

77. Article 20(1) of the Taxonomy Regulation requires that the Commission establishes the 

Platform on Sustainable Finance (“Platform”) with the task of assisting the Commission in the 

development of the technical screening criteria75. 

78. The Platform was only established once the final draft of the Contested Act was already 

adopted, without the Platform being consulted prior to the adoption. 

79. In its own Impact Assessment Report, the Commission states that the Taxonomy Regulation 

creates a Platform on sustainable finance “[i]n order to assist the Commission in the 

preparation of subsequent delegated acts and to update the EU Taxonomy” 76. It continues: 

“This Platform started its work in October 2020 and does not only assist the Commission with 

developing the EU Taxonomy for the remaining environmental objectives (and advise on 

potentially extending it to other objectives), but also advises the Commission on the need to 

update the technical screening criteria and the list of activities for all objectives.”77 (emphasis 

added). 

                                                
72 C-691/15 P, Commission v Denmark, para. 35. 
73 Among others, T‑333/10, Animal Trading Company (ATC) BV and Others v European Commission, 
paragraphs 84-85. 
74 Amongst others, Case C 117/10, Commission v Council, EU:C:2013:786, paragraph 96. 
75 See recitals (5) and (52) of the Taxonomy Regulation. 
76 Impact Assessment Report SWD(2021) 152 final of 4.6.2021, p. 4. 
77 Ibidem. 
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80. ClientEarth submits that the Contested Act was adopted in breach of Article 20 and Article 

10(4) of the Taxonomy Regulation. Moreover, this infringement constitutes an infringement of 

an essential procedural requirement. 

5.3 Lack of competence: The Commission exceeded the 

delegated powers conferred on it under Article 10(3) 

Taxonomy Regulation 

81. As the Court has consistently held, “the possibility of delegating powers provided for in Article 

290 TFEU aims to enable the legislature to concentrate on the essential elements of a piece 

of legislation and on the non-essential elements in respect of which it finds it appropriate to 

legislate, while entrusting the Commission with the task of ‘supplementing’ certain non-

essential elements of the legislative act adopted or ‘amending’ such elements within the 

framework of the power delegated to it. […] It  follows that the essential rules on the matter in 

question must be laid down in the basic legislation and cannot be delegated”78. Accordingly, 

the Commission exceeds its delegated competence where it does not comply with an essential 

element of the enabling act because in doing so it operates outside the regulatory framework 

set by the enabling act, in this case the Taxonomy Regulation79.  

82. As the Court further held, “[t]he essential elements of basic legislation are those which, in 

order to be adopted, require political choices falling within the responsibilities of the EU 

legislature […] Identifying the elements of a matter which must be categorised as essential 

must be based on objective factors amenable to judicial review, and requires account to be 

taken of the characteristics and particular features of the field concerned”80. 

83. ClientEarth submits that the Commission disregarded two such essential elements provided 

in Article 3 of the Taxonomy Regulation: (a) that a finding that an activity is environmentally 

sustainable shall be based on a set of specific requirements in accordance with Article 19(1) 

of the Taxonomy Regulation and (b) that no environmentally sustainable activity shall cause 

significant harm to any of the Environmental Objectives in accordance with Article 17 of the 

Taxonomy Regulation. 

5.3.1 The Commission disregarded the mandatory requirements set 

out under Article 19(1) Taxonomy Regulation and acted outside 

the regulatory framework 

84. The objective of the Taxonomy Regulation is to establish a harmonised81 classification system 

for environmentally sustainable activities to “reorient capital flows towards sustainable 

investment in order to achieve sustainable and inclusive growth”82 and “[channel] private 

investments into sustainable activities”83 with the “aim to enhance investor confidence and 

                                                
78 Case C-44/16 P Dyson v Commission, ECLI:EU:C:2017:357, paras 58-59 and case law cited. 
79 Compare, ibid, para. 68 and 70. 
80 Ibid, paras 61-62 and case law cited. 
81 Recital (12) of the Preamble of the Taxonomy Regulation 
82 Recital (6) of the Preamble of the Taxonomy Regulation. 
83 Recital (11) of the Preamble of the Taxonomy Regulation. 
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awareness of the environmental impact of those financial products or corporate bonds, to 

create visibility and to address concerns about ‘greenwashing’”.84  

85. To achieve this objective, the crucial political choice for the legislator was to define criteria on 

the basis of which certain activities are to be considered “environmentally sustainable”. The 

legislator chose four criteria, which are listed in Article 3 Taxonomy Regulation. One criterion 

under Article 3(d) Taxonomy Regulation is compliance with the technical screening criteria. 

The legislator chose to explicitly limit the discretion of the Commission by establishing certain 

mandatory requirements under Article 19 Taxonomy Regulation for these criteria to be lawfully 

adopted. Accordingly, these requirements amount to essential rules determined by political 

choices of the legislator. 

86. ClientEarth submits that the Commission exceeded the powers conferred on it and delimited 

by these essential rules both with regard to (i) the manufacture of OBC and (ii) bioenergy-

related activities, in a distinct and specific way in each case. 

i. Manufacture of Organic Basic Chemicals  

87. ClientEarth submits that the Commission disregarded at least one essential rule under Article 

19(1) Taxonomy Regulation in relation to two contested activities: “manufacture of organic 

basic chemicals” and “manufacture of plastics in primary form from renewable feedstock”.  

88. Under Article 19(1)(g) Taxonomy Regulation, the legislator stated that the Commission shall 

“take into account the life cycle, including evidence from existing life-cycle assessments, by 

considering both the environmental impact of the economic activity itself and the 

environmental impact of the products and services provided by that economic activity, in 

particular by considering the production, use and end of life of those products and services” 

when determining the conditions under which a specific economic activity qualifies as 

contributing substantially to climate change mitigation in accordance with Article 10(3) 

Taxonomy Regulation. 

89. As noted above, this provision gives the Commission a certain discretion by only requiring the 

life cycle to be taken into account. However, the legislator was clear that the Commission was 

obliged to do so, i.e. it could not completely disregard the life cycle of the activities concerned 

and the products and services it gives rise to. 

90. In the case of the production of OBC, the Commission failed to comply with this essential 

requirement and acted outside of the regulatory framework defined by the legislator. In the 

Impact Assessment, the Commission states that due to the complexity of assessing the life-

cycle impacts of the manufacture of OBC, it chose instead to identify the best-in-class 

performers85 and set emission limits to the production processes. 

91. In its Impact Assessment report under the heading “Assessment of the proposed criteria”, the 

Commission states: “The Taxonomy Regulation’s requirements are assessed for each of the 

specific approaches to set technical screening criteria. Aiming to strike the best balance 

                                                
84 Recital 11 of the Preamble of the Taxonomy Regulation. 
85 The best-in-class performance approach is defined in p. 108 of the Impact Assessment as follows: 
“Assess the performance of the activity under the relevant metric(s). Activities qualify if they operate 
above a fixed threshold based on the performance currently achieved by best performers (e.g. the top 
X% of the market)”. 
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between the different requirements, this assessment results in a combination of best-in-class 

performance criteria and nature of the activity criteria that is consequently proposed for 

technical screening criteria for economic activities in the manufacturing sector. The table 

below presents the summary of this assessment”86. 

92. The table in question states that an impact-based approach 87  is “hardly applicable” for 

transitional activities in the manufacturing “because of the complex methodology to apply and 

the lack of reference points for specific activities”, whereas a best-in-class performance 

approach is fully applicable. However, even in the table, the Commission acknowledges that 

the methodology chosen does not cover the life-cycle impacts of the activity: “There are 

methodologies and data that allow measuring the environmental performance, however 

mainly related to direct GHG emissions. Life-cycle assessment is much more complex and, in 

fact, it is not widely adopted and requires considerable effort to be carried out”88. 

93. Further acknowledgement that the environmental impacts of the life cycle of the activity 

(including potential lock-in of carbon-intensive assets effect) were not assessed can be found 

on page 143 of the Impact Assessment: “[…] for each of the manufacturing sectors included 

in the scope, the first step was to identify the best performing industries and, consequently, 

set the technical screening criteria at a level that would be achievable only by the best 

performers of each sector. Different options to assess the substantial contribution to climate 

change mitigation of these manufacturing activities (e.g. absolute yearly GHG emissions, 

achieved % reduction of GHG emissions) were assessed and GHG emissions per unit of 

output production (e.g. tCO2e/t output) was selected as, in general, the most appropriate 

indicator to be used in the screening criteria. Such an indicator captures the substantial 

contribution to climate change mitigation in the sector, spurred by any change in the production 

output of the economic activity. Such assessment of GHG emissions would be most 

meaningful if carried out over the life-cycle of the product manufactured and not only 

accounting the direct GHG emissions of the manufacturing process. However, because of the 

scarce availability of public data and the limited practice of the industry to collect relevant 

information from suppliers, setting criteria on the upstream GHG emissions was not 

considered viable” (emphasis added)89. 

94. The Commission thereby explicitly acknowledged that it chose a method which does not take 

into account the full life cycle of the activities concerned as required by Article 19(1)(g) 

Taxonomy Regulation. It thereby explicitly and openly disregarded an essential rule set by the 

legislator which curtailed the Commission’s discretion. 

95. The Commission’s exceedance of power follows directly from the Technical Expert Group’s 

assessment, which equally chose the best-in class approach. The TEG explicitly stated: ““The 

TEG recognizes that there are disadvantages to using the EU ETS benchmarks. […] 

Moreover, EU ETS benchmarks do not consider the full lifecycle of a process or product but 

                                                
86 Impact Assessment Report SWD(2021) 152 final of 4.6.2021, p. 138-142 
87 The impact-based approach is defined in p.107 of the Impact Assessment as follows: “Assess the 
environmental impact of the activity, i.e. the consequences on the environment of carrying out the 
economic activity. Activities qualify if they operate above a defined threshold or can demonstrate a 
positive impact on the environment”. 
88 Impact Assessment Report SWD(2021) 152 final of 4.6.2021, p. 140. 
89 Impact Assessment, p.143. 
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are focused on scope 1 and/or scope 2 GHG emissions. Therefore, EU ETS benchmarks do 

not directly support recycling or improvement in upstream emissions. Mindful of these 

limitations the TEG has actively looked for equally robust data sources but has to date not 

been able to identify equally robust data sources. Where equally robust data can be provided 

these should be considered by the Platform.”9091 (emphasis added) 

96. The fact that limited data was available to the Commission to assess the scope 3 emissions 

from the activities concerned does not exonerate it from complying with the clear, essential 

rules of the Taxonomy Regulation. The obligation in Article 19(1)(g) Taxonomy Regulation is 

not conditional on the ready availability of such information, or any other factor. The 

requirement is unequivocal and mandatory. If the Commission had no data to support its 

conclusion under this provision, it was not empowered to conclude that the activities 

concerned are to be considered as substantially contributing to climate mitigation in the sense 

of Article 10(2) and (3) Taxonomy Regulation.  

97. This finding is supported by Article 19(1)(f) Taxonomy Regulation which required the 

Commission to base its assessment on “conclusive scientific evidence and the precautionary 

principle”. Clearly, the Commission did not comply with this essential rule under the Taxonomy 

Regulation when it decided to exclude the scope 3 emissions of the activities from its 

assessment altogether. Scope 3 emissions do not even comprise all the upstream and 

downstream environmental impacts of the manufacture of OBC and of the production, use and 

end-of-life of the products and services provided by this economic activity. 

98. As a result of this exceedance of power, section 3.14 of the Contested Act does not establish 

technical screening criteria related to upstream environmental impacts of the manufacture of 

OBC such as the extraction and transport of fossil fuels; nor does it set technical screening 

criteria for downstream environmental impacts of the products provided by the manufacture of 

OBC, such as the production, use and end-of-life of plastics. 

 

ii. Bioenergy-related activities 

99. The Applicant submits that in adopting the Contested Act the Commission – in relation to 

bioenergy-related activities – exceeded its competence by failing to comply with three 

essential rules in Article 19 Taxonomy Regulation. 

100. First, in Article 19(1)(f) the legislator determined that the technical screening criteria must be 

“based on conclusive scientific evidence and the precautionary principle” demonstrating that 

the activity substantially contributes to climate mitigation. As explained above, this was the 

first time that the legislator chose such a very high standard in an EU legislative act.  

101. Second, the legislator made the political choice that these requirements under Article 19(1) 

Taxonomy Regulation are mandatory. To this end, Article 19(1) states that (“[t]he technical 

                                                
90 Ibid, p. 156. 
91 According to The Greenhouse Gas Protocol, scope 1 GHG emissions includes all emissions that are 
a direct result of own operations, such as emissions from own factories and trucks or own gas 
consumption (e.g. gas boilers, cogeneration plants and furnaces). Scope 2 includes indirect emissions 
for energy purchased, for example from an electricity company. In this case, the emissions occur when 
the electricity is generated. Scope 3 comprises all other emissions resulting from the company's 
activities and is often the most important source. 
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screening criteria established pursuant to Articles 10(3) […] shall: […]”). This can be 

contrasted for instance with Article 4(5) Climate Law, which states “When proposing the Union 

2040 climate target in accordance with paragraph 3, the Commission shall consider the 

following […]”. The legislator made a clear political choice to set mandatory limits to the 

delegation of power to the Commission. 

102. Third, the wording of certain of the requirements under Article 19(1)(a)-(k) demonstrates that 

the legislator decided to leave no discretion to the Commission as to how they should be 

implemented. These include the requirements to “identify”, “specify”, “cover”, “be based on 

conclusive scientific evidence and the precautionary principle” – requirements under Article 

19(1), letters (a), (b), (f), (j) and (k).  

103.  Rather than complying with these essential elements of the Taxonomy Regulation, the 

Commission decided that these requirements could be traded-off against one another, 

essentially according certain requirements weight and disregarding others. This made the 

establishment of the technical screening criteria subject to a political decision which is in direct 

contradiction with the nature and the extent of the powers delegated to the Commission under 

the Taxonomy Regulation.  

104. The Commission’s flawed approach is demonstrated by the Impact Assessment Report. 

Section 4.2 of the Impact Assessment Report explains that the requirements listed under 

letters (a) to (k) of Article 19(1) of the Taxonomy Regulation “are grouped around four broader 

categories of requirements based on their common elements and the potential trade-offs 

between them”92: (I) Policy coherence; (II) Environmental integrity (at times also referred to as 

“environmental ambition”); (III) Level-playing field; (IV) Usability.  

105. In its description of the “broader categories” the Commission does not mention that it has 

differing levels of discretion with regard to the requirements contained in Article 19(1)(a)-(k). 

In particular, it does not give any recognition to the fact that the legislator has not given it any 

discretion with regard to the requirements under Article 19(1)(a), (b), (f), (j) and (k). 

Accordingly, the Commission also had no authority to trade these off against other 

requirements. Instead, it presents these categories as equally important “Requirements”, 

which can be traded against each other based on a political decision.  

106. The Impact Assessment further demonstrates how this methodology has resulted in a clear 

exceedance of its delegated powers by the Commission in setting the criteria for bioenergy 

and bio-based products. On page 159, the Commission identifies three policy options and 

explains how each of these would trade off the four “Requirements” against each other: 

 Follow the TEG recommendation and restrict the scope of eligible feedstock to advanced 

biofuels in Annex IX, part A of RED II. This would prioritise the requirement of 

environmental ambition, but at the possible expense of the requirements of consistency 

with EU law and level playing-field and usability for economic operators.  

 Restrict the scope further by excluding some of the feedstock in Annex IX, part A of RED 

II. This would further prioritise environmental ambition, but at further possible cost in 

terms of the other requirements.  

                                                
92 Impact Assessment Report SWD(2021) 152 final of 4.6.2021, p. 11-12. 



 

32 

 
 

 Broaden the eligible scope to the full Annex IX (Parts A and B). This would prioritise the 

requirements of overall consistency with EU law, level playing-field and usability, but at 

the possible expense of a higher level of environmental ambition93. (emphasis added) 

107. The Commission finally decided to espouse option 3, taking the political decision to disregard 

“Requirement” II “Environmental integrity” and the essential elements of Article 19(1) 

Taxonomy Regulation it represents.  

108. In Annex 11, the Commission explains which of these four “Requirements” represent which 

provisions of Article 19. The Commission considered that “Requirement” II “Environmental 

integrity” contains the provisions under Article 19(1)(a), (b), (f) and (g).  Significantly, the 

wording of subsections (a), (b) and (f) (at the very least) leave no discretion to the Commission 

as to how they should be implemented. Moreover, this political decision resulted in completely 

disregarding Article 19(1)(f) under which, as explained above, the legislator decided to require 

a particularly high standard of scientific evidence from the Commission, so far unprecedented 

under EU law. 

109. The Commission was not empowered by the legislator to disregard the policy options that it 

had itself identified as meeting “Requirement” II “Environmental integrity” against another 

option that only met the other three “Requirements”. By doing so, it took a political decision in 

exceedance of its mandate.  

110. The fact that the Commission falsely considered itself empowered to take a political decision 

freely determining the respective weight of different considerations is also confirmed by 

another section of the Impact Assessment Report. The section concerning activities using 

bioenergy and bio-based products starts off with a “Disclaimer” that reads: “The economic 

activities that are covered in this section are subject to a political decision by the Commission 

before the adoption of the delegated act, as discussed in section 5.4.2.  The technical 

screening criteria discussed in this section reflect the technical background to the topic and 

the work of the Commission services, but do not represent an agreed position. The technical 

screening criteria for activities using bioenergy and bio-based products are therefore not 

included in Annex 10” (emphasis added).  

111. In light of the foregoing, the Commission lacked competence to adopt the delegated act in a 

manner that disregarded the mentioned essential rules under Article 19(1) Taxonomy 

Regulation. 

 

5.3.2 The Commission disregarded essential elements of the enabling 

act as set out under Articles 3(b) and 17(1)(a) Taxonomy 

Regulation 

112. Another criterion under Article 3 Taxonomy Regulation is the requirement that an activity “does 

not significantly harm any of the environmental objectives”94. To that end, the legislator made 

the political choice to state that such harm cannot occur to “any” of the environmental 

                                                
93 Impact Assessment Report SWD(2021) 152 final of 4.6.2021, p. 158-9. 
94 Article 3(b) of the Taxonomy Regulation. 
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objectives, rather than to any other environmental objectives besides the one mentioned under 

Art. 3(a). This is an essential political choice of the legislator.  

113. Disregarding this requirement, the Commission chose to only assess the Contested Act 

against the other environmental criteria, i.e. excluding climate change mitigation. 

114. By failing to establish any technical criteria in relation to Articles 3(b) and 17(1)(a) for the 

manufacture of organic basic chemicals and plastics and the bioenergy-related activities the 

Commission disregarded an essential element of the Taxonomy Regulation, thus exceeding 

its powers under Article 10(3) Taxonomy Regulation. 

5.4 Grounds of review specific to the bioenergy-related 

activities  

5.4.1 Infringement of the Treaties or of any rule of law relating to their 

application and misuse of powers: The Commission manifestly 

erred in its assessment by misapplying the Taxonomy 

Regulation and misused the powers delegated to it thereunder 

115. ClientEarth submits that the Commission manifestly erred in its assessment by misapplying 

the Taxonomy Regulation and misused the powers delegated to it thereunder on the basis of 

the following grounds. 

 

a. The Commission manifestly erred in its assessment and 

misused the powers delegated to it under Article 10(3) thereof 

by misapplying the requirements set out under Article 19 

Taxonomy Regulation with regard to substantial contribution 

to climate change mitigation 

116. Articles 10(3) and 19 Taxonomy Regulation establish essential rules which the Commission 

had to respect in exercising its delegated powers. As stated above, ClientEarth submits that 

the Commission exceeded its powers when taking a political decision to disregard certain 

essential rules of the Taxonomy Regulation. ClientEarth further submits that, in the case where 

the Contested Act is found not to be vitiated by a lack of competence on this point, the 

Commission in any event exercised its discretion in a manner that infringed these rules, its 

assessment being vitiated by a manifest error and misuse of powers. 

117. Sections i. and ii. below demonstrate that the Commission has committed a number of 

manifest errors and has misused its powers in the way it has approached the assessment. For 

evidence, these sections rely on the Commission’s own explanations, chiefly in its Impact 

Assessment, as to how it has applied the requirements of the Taxonomy Regulation when 

adopting the Contested Act. Each of these manifest errors in itself manifestly vitiates the 

Contested Act. 

118.  Section iii. establishes that the Contested Act was not based on conclusive scientific evidence 

and the precautionary principle, i.e. that the outcome of the assessment that bioenergy-related 
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activities substantially contribute to climate mitigation was implausible in light of the evidence 

(section iii. below). This section is based on the evidence that was available at the time the 

Commission made its assessment, independently of whether it was explicitly referred to by 

the Commission. The manifest errors in sections i. and ii. clearly affected this outcome, 

meaning that the sections are interrelated.  

 

i. Political decision to disregard certain of the requirements under Article 

19(1) Taxonomy Regulation 

119. As already established above, the Impact Assessment Report evidences that the Commission 

had identified two options that it considered met the requirements of, among others, Art. 

19(1)(f) Taxonomy Regulation, but took the political decision to disregard these policy options 

in favour of one that did not meet that requirement. To the extent that this political decision is 

not regarded as amounting to a lack of competence, the Commission in any event committed 

a manifest error in its assessment by trading off some of the (mandatory and cumulative) 

requirements under Article 19(1) Taxonomy Regulation against each other. This manifest error 

rendered the assessment implausible. It is evident that the Commission’s view is that, at least 

in the case of the bioenergy-related activities, not all requirements have to be met at once. 

This implies that the Commission has breached Article 19 which provides that the technical 

screening criteria are mandatory and cumulative. 

120. Moreover, as mentioned above, the objective of the Taxonomy Regulation is to establish a 

harmonised 95  classification system for environmentally sustainable activities to “reorient 

capital flows towards sustainable investment in order to achieve sustainable and inclusive 

growth”96 and “[channel] private investments into sustainable activities”97 with the “aim to 

enhance investor confidence and awareness of the environmental impact of those financial 

products or corporate bonds, to create visibility and to address concerns about 

‘greenwashing’”98. In this framework, the aim of the Contested Act is to establish the criteria 

under which economic activities qualify as “environmentally sustainable”.  

121. ClientEarth submits that, in doing so, the Commission has adopted the Contested Act with the 

main purpose of (1) achieving an end other than that stated and of (2) evading a procedure 

specifically prescribed by the Taxonomy Regulation. Each of these two grounds is 

autonomously sufficient to establish that the Commission has misused its powers. 

122. In particular, with regard to (1), the TEG was the body tasked with providing scientific input in 

the form of recommendations as to which activities should qualify as “environmentally 

sustainable” and under which conditions. It emerges from the Impact Assessment Report that 

the Commission considered following the TEG recommendations (“and restrict the scope of 

eligible feedstock to advanced biofuels in Annex IX, part A of REDII”99) as one of the options 

                                                
95 Recital (12) of the Preamble of the Taxonomy Regulation 
96 Recital (6) of the Preamble of the Taxonomy Regulation. 
97 Recital (11) of the Preamble of the Taxonomy Regulation. 
98 Recital (11) of the Preamble of the Taxonomy Regulation. 
99 Impact Assessment Report SWD(2021) 152 final of 4.6.2021, p. 158-9. 
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available that “would prioritise the requirement of environmental ambition”100, hence that would 

best comply with the requirement to be “based on conclusive scientific evidence and the 

precautionary principle”. The Commission considered a second option (“Restrict the scope 

further by excluding some of the feedstock in Annex IX, part A of REDII”101) which “would 

further prioritise environmental ambition, but at further possible cost in terms of the other 

requirements”102. In the view of the Commission, this would therefore also comply with the 

requirement to be “based on conclusive scientific evidence and the precautionary principle”. 

123. Neither option was adopted by the Commission. By so doing, the Commission implicitly, and 

purposefully, took the political decision to disregard the “Environmental integrity” requirement 

(enshrining the requirement under Article 19(1)(f)).  

124. The Taxonomy Regulation requires that only economic activities meeting all requirements 

deserve to be included in the harmonised classification system that is the EU Taxonomy and 

benefit from “environmentally sustainable” status. By accepting that an economic activity 

qualifies to be classified as such, even though it does not meet the requirement that the 

dedicated criteria be “based on conclusive scientific evidence and the precautionary principle”, 

the Commission had as its main purpose, at the very best, of pursuing policy coherence, a 

level-playing field and usability, at the expense of environmental integrity. The latter includes 

the requirements of Article 19 Taxonomy Regulation for which the Commission does not enjoy 

discretion as to how to apply them. 

125. In particular regard to (2) – and similarly to what is set out above –  Article 19 Taxonomy 

Regulation establishes the essential elements of the procedure for determining technical 

screening criteria in order to ensure that the economic activity in question meets the 

requirements of Article 3(a) and (b) and is eligible to be classified as “environmentally 

sustainable”. 

126. By taking the political decision to disregard the requirement contained in Article 19(1)(f) in the 

terms explained above, the Commission effectively dispensed with its duty to base the criteria 

on conclusive scientific evidence. It thus adopted the Contested Act with the main purpose of 

evading the procedure specifically prescribed by the Taxonomy Regulation in Articles 3, 10(3) 

and 19. 

127. In light of these grounds, the Commission’s assessment is implausible and it has adopted the 

Contested Act with the main purpose of achieving an end other than that stated or evading a 

procedure specifically prescribed by the Taxonomy Regulation. 

 

ii. To the extent that scientific evidence was relied upon at all, the Commission 

applied a lower standard than that required by Art. 19(1)(f) Taxonomy Regulation 

128. As noted above, Art. 19(1)(f) Taxonomy Regulation sets a very high standard of required 

scientific evidence by requiring that the Commission prove that the activity in question 

substantially contributes to climate mitigation and does not cause any significant harm based 

on conclusive scientific evidence and the precautionary principle. 

                                                
100 Ibidem. 
101 Ibidem. 
102 Ibidem. 
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129. In its Impact Assessment, the Commission has provided a table summarising for each activity 

the available scientific evidence and the extent to which it has informed the Commission’s 

decision. Such a table is missing for bioenergy-related activities.  

130. The only scientific evidence mentioned in relation to bioenergy-related activities is the 

assessment by the TEG), which was “to develop recommendations for technical screening 

criteria regarding economic activities that make a substantial contribution to climate change 

mitigation or adaptation, while avoiding significant harm to other European Union 

environmental policy objectives […]”103. 

131. However, the Commission in the end did not follow the TEG’s recommendation. As explained 

above, the Commission decided instead to rely on the criteria already established under REDII 

with regard to forest biomass, without restricting at all the scope of eligible feedstock. 

132. To the extent that the Impact Assessment reflects the decision-making procedure actually 

followed by the Commission, it is manifestly evident that the Commission did not base the 

technical screening criteria on “conclusive scientific evidence”. The only evidence that it 

indirectly based itself on is the evidence underlying the REDII criteria. However, REDII was 

based on an assessment conducted in 2016 which did not require the Commission to reach 

the standard of “conclusive scientific evidence” with respect to the substantial contribution of 

an economic activity to climate change mitigation and the fact that it does no significant harm.  

133. Therefore, it cannot be concluded that the Commission based the criteria on “conclusive 

scientific evidence” as to the sustainability of the activities, when in fact the available 

information indicates that it did not rely on any evidence beyond what was prepared in 2016 

and in fact completely disregarded the evidence presented by the TEG. 

134. Even if the recommendations provided by the TEG were to be considered not to be based on 

conclusive scientific evidence themselves, the fact alone that those recommendations clearly 

depart from the already existing REDII criteria should have at least led the Commission to infer 

that the scientific evidence in support of the REDII criteria was not deemed to be conclusive.    

135. It is noteworthy that the REDII criteria are considered in need of amending by the Commission 

itself. In July 2021, the Commission proposed significant changes to the current recast 

Renewable Energy Directive, including to the criteria under Article 29 thereof. This is in itself 

an acknowledgment that the REDII criteria relied upon by the Contested Act do not reflect the 

best up-to-date science. Only one of the two follow propositions can be supported by the 

Commission: either the scientific evidence at the basis of the Contested Act is conclusive and 

supports reliance on the existing REDII criteria for forest biomass – in which case it is unclear 

on which evidence are the new amendments to REDII proposed; or, the proposed 

amendments reflect the most up-to-date science on the matter – in which case the Contested 

Act is not based on conclusive scientific evidence. The two statements are at odds with each 

other and the Commission, by proposing amendments to the REDII in light of the evolving 

science, has acknowledged that the criteria adopted in the Contested Act are not based on 

conclusive scientific evidence.  

136. By merely relying on the evidence that informed the adoption of REDII in 2016, the 

Commission also failed to consider that the assessment of the scientific evidence is to be 

                                                
103 EU Technical Expert Group on Sustainable Finance, Technical Report, March 2020, p. 10. 
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carried out regularly to ensure that all the available scientific evidence relied upon is up-to-

date and examined diligently. This stems, for instance, from recitals 38 and 40 of the 

Taxonomy Regulation: 

“(38) Given the specific technical details needed to assess the environmental 

impact of an economic activity and the fast-changing nature of both science and 

technology, the criteria for environmentally sustainable economic activities should 

be adapted regularly to reflect such changes. For the criteria to be up to date, 

based on scientific evidence and input from experts as well as relevant 

stakeholders, the conditions for ‘substantial contribution’ and ‘significant harm’ 

should be specified with more granularity for different economic activities and 

should be updated regularly. For that purpose, granular and calibrated technical 

screening criteria for the different economic activities should be established by the 

Commission on the basis of technical input from a multi-stakeholder platform on 

sustainable finance. […] 

(40) An economic activity should not qualify as environmentally sustainable if it 

causes more harm to the environment than the benefits it brings. The technical 

screening criteria should identify the minimum requirements necessary to avoid 

significant harm to other objectives, including by building on any minimum 

requirements laid down pursuant to Union law. When establishing and updating 

the technical screening criteria, the Commission should ensure that those criteria 

are based on available scientific evidence, are developed by taking into 

account life-cycle considerations, including existing life-cycle assessments, and 

are updated regularly. Where scientific evaluation does not allow for a risk to be 

determined with sufficient certainty, the precautionary principle should apply in 

accordance with Article 191 TFEU.” (emphasis added). 

137. Since the Commission relied on previous assessments and conclusions reached under a 

different legislative framework with a different standard applicable to the criteria established 

therein, it has failed to ensure that those criteria are based on available scientific evidence 

that is up-to-date, and therefore also not “conclusive scientific evidence”.  

138. Therefore, it is clearly the case that, by relying solely on evidence underpinning the REDII 

dating from 2016, the Commission did not rely on conclusive scientific evidence.  

139. Otherwise, the mandate given to the Commission under Article 19(5) Taxonomy Regulation104 

to regularly review the technical screening criteria and amend them in line with scientific and 

technological developments would be devoid of purpose. The provision would have no effet 

utile where the Commission decided merely to rely on previously adopted acts (i.e. previously 

conducted assessments which may not take all newly available evidence into account). 

140. In light of the foregoing, the Commission committed a manifest error and misused its powers 

in concluding that the technical criteria in question are based on “conclusive scientific evidence 

and the precautionary principle”. 

                                                
104 “The Commission shall regularly review the technical screening criteria referred to in paragraph 1 
and, where appropriate, amend the delegated acts adopted in accordance with this Regulation in line 
with scientific and technological developments”. 
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iii. The Commission’s assessment that the biomass and biogas activities concerned 

do not “substantially contribute to climate mitigation” and do not cause any 

significant harm to the climate objective as required by Art. 10(3) Taxonomy 

Regulation is implausible  

141. Article 10(1) Taxonomy Regulation, consistent with recital 24 of its Preamble, requires that for 

an economic activity to qualify as contributing substantially to climate change mitigation, it 

must contribute substantially “to the stabilisation of GHG concentrations in the atmosphere at 

a level which prevents dangerous anthropogenic interference with the climate system… 

through the avoidance or reduction of GHG emissions or the increase of GHG removals”. This 

must be done consistently with the long-term temperature goal of the Paris Agreement.  

142. ClientEarth submits that the finding that bioenergy-related activities – insofar as they use forest 

biomass – contribute substantially to climate change mitigation in the terms above is not 

“based on conclusive scientific evidence and the precautionary principle”, thereby breaching 

Articles 3(a), 3(d), 10(3)(a) and 19(1)(f) Taxonomy Regulation.  

143. An economic activity may qualify as substantially contributing to climate mitigation only where 

it allows (1) avoiding or reducing GHG emissions or (2) increasing GHG removals. 

144. At the outset, it is important to note that the TEG acknowledged that “[bioenergy related 

activities] can deliver mitigation benefits but, if done incorrectly can have no net positive impact 

or even a negative impact”. On this basis, it recommended that “the eligibility criteria are based 

on existing EU regulation but seek to advance the agenda by setting a higher threshold on the 

required GHG emissions savings outlined in REDII and restricting eligibility to advanced 

bioenergy feedstocks” (emphasis added)105. 

145. It follows that, in the view of the TEG, in order to deliver climate change mitigation benefits, 

the criteria set out in REDII cannot ensure that an activity contributes substantially to climate 

change mitigation in the meaning of the Taxonomy Regulation, and furthermore that any 

technical screening criteria set under the Taxonomy Regulation should, at least, set a higher 

threshold for GHG emissions savings than REDII does and restrict the eligibility to advanced 

bioenergy feedstocks.  

146. In addition to the TEG’s assessment, there is significant scientific evidence that is publicly 

available on the use of forest biomass for bioenergy-related activities and the impact of forest 

biomass on climate mitigation.  

147. ClientEarth submits that this available scientific evidence, some of which is provided here 

below, demonstrates the implausibility of the technical screening criteria adopted by the 

Commission being considered to be “based on conclusive scientific evidence and the 

precautionary principle” insofar as they concern the use of forest biomass for the bioenergy-

related activities and their impact on climate change mitigation. 

                                                
105 The term “advanced bioenergy feedstocks” refers to the feedstocks listed in Part A of Annex IX to 
the recast Renewable Energy Directive. 
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148. It is also impossible to assess whether the Commission has examined all the available 

evidence as it is required to do under the duty of diligence, in particular when conducting a 

complex assessment106, and if it has impartially done so. In relation to the latter, it appears at 

least doubtful that this is the case when a political decision is made, as it is the case here and 

was shown above. Given the very limited content of the Impact Assessment Report regarding 

this aspect and of the Contested Act itself, it is only possible to assess the Commission’s 

criteria as adopted, but not which evidence was actually examined (or whether it was at all 

examined) and how. If we assume that the Commission did examine all the available evidence 

diligently, our submission remains that the Commission manifestly erred in its assessment that 

the adopted criteria are “based on conclusive scientific evidence and the precautionary 

principle”.  

149. The evidence provided below is grouped by “themes” in order to show what are the main types 

of uncertainties and risks that pertain to the use of forest biomass for bioenergy. The factors 

and considerations pointed out below are closely interconnected and the thematic separation 

is merely for presentation purposes. In the same way, the publications referred to below do 

not represent an exhaustive list of the literature on the topic and nor do they cover all 

applicable uncertainties and risks.   

 

Significant uncertainties and risks regarding the impact of the use of forest biomass 

on the environmental objective of climate change mitigation 

The false assumption of ‘Carbon Neutrality’ in the use of forest biomass for the 

bioenergy-related activities 

a. Various studies by Commission staff and the JRC acknowledge that burning 

forest biomass increases emissions over long timeframes.  A Commission 

2016 impact assessment for the revision of the 2009 Renewable Energy 

Directive (which culminated in REDII) was underpinned by two major reviews 

of GHG emissions from forest biomass, one by the JRC, and one from a UK 

entity, Forest Research. Points taken from the impact assessment’s 

overview107 of those studies provide a succinct summation of why harvesting 

and burning forest biomass can undermine climate objectives including the 

Paris Agreement temperature goal: 

- “The assumption of ‘carbon neutrality’ of bioenergy is not generally valid 

when considering forest biomass used for energy. 

                                                
106 The Court has established that this duty implies that scientific risks assessments must be carried 
out as thoroughly as possible on the basis of scientific advice founded on the principles of excellence, 
transparency and independence and that it forms an important procedural guarantee whose purpose is 
to ensure the scientific objectivity of the measures adopted and preclude any arbitrary measures. The 
Court has emphasised that this obligation constitutes a duty to act diligently which is inherent in the 
principle of sound administration. 
107 Commission Impact Assessment (2016) for the revision of the 2009 Renewable Energy Directive 
https://eur-lex.europa.eu/resource.html?uri=cellar:1bdc63bd-b7e%209-11e6-9e3c-
01aa75ed71a1.0001.02/DOC_1&format=PDF  

https://eur-lex.europa.eu/resource.html?uri=cellar:1bdc63bd-b7e%209-11e6-9e3c-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:1bdc63bd-b7e%209-11e6-9e3c-01aa75ed71a1.0001.02/DOC_1&format=PDF
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- Lifecycle assessments of greenhouse gas emissions from bioenergy 

often consider the emissions of biomass combustion as zero and 

considers supply chain emissions as equal to (or a proxy of) the total 

CO2 impact of bioenergy. This assumes that the CO2 emitted by the 

production and use of bioenergy (combustion emissions, soil C loss, 

etc.) is fully and immediately compensated by the land use benefits 

(regrowth of the plant). 

- …this assumption is not generally valid in the case of forest biomass 

and that biogenic emissions must be considered in the assessment of 

climate impacts of forest. 

- This conclusion is also backed for example by the US EPA and the 

European Environmental Agency Scientific Committee. The IPCC also 

supports the view that biomass used for energy is not automatically 

carbon neutral. 

- The combustion of woody biomass releases, in most cases, more 

CO2 in the atmosphere, per unit of delivered energy, than the fossil fuels 

they replace. This is mostly because biomass normally has less energy 

per kg of carbon and also lower conversion efficiency. 

- Therefore, the bulk of the scientific literature suggests that all together 

these phenomena create an emission of biogenic-CO2 from forest 

bioenergy which may be higher than the emissions from a reference 

fossil system in the short term. If the forest productivity increases 

because of the bioenergy production, the continuous substitution of 

fossil fuels may, in time, recover the additional emissions of bioenergy 

production. 

b. Biogenic emissions from forest bioenergy vary over time and different results 

are obtained for GHG emissions depending on the time horizon considered. An 

immediate increase in GHG emissions compared to using fossil fuels is almost 

inevitable, as combustion emissions of biomass are higher than those of fossil 

alternatives, eventually leading to reductions in GHG emissions. The initial 

period of increased GHG emissions can vary from less than one year to 

hundreds of years (or even to infinity in the worst cases, if no savings can be 

realised), depending on the type of forest bioenergy pathway. 

c. These findings of the Commission’s Impact Assessment are corroborated in 

numerous other studies and reports. The JRC’s landmark report on forest 

biomass, published in 2021, included the finding that burning forest biomass 

emits more GHG, when combusted, per unit of energy than fossil fuels108. In 

most circumstances, the use of woody biomass for energy will release higher 

                                                
108 JRC Science for Policy Report- The use of woody biomass for energy production in the EU (2021) 
(hereafter referred to as ‘the JRC Report’), p. 87. 
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levels of emissions than coal and considerably higher levels than gas109, since 

it contains less energy per unit of carbon than petroleum products or natural 

gas do and is usually burned with a lower efficiency than fossil fuels110. Haberl 

et. al argue that “Replacement of fossil sources of energy with biomass does 

not reduce GHG emissions from combustion” 111 . Burning slower-decaying 

forest residues or whole trees means that carbon emissions stay higher for 

decades than if fossil fuels had been used112. 

d. In a previous report, the JRC had also evaluated carbon accounting for woody 

biomass for the EU in 2014. The report warns that harvesting trees 

(“stemwood”) for bioenergy can lead to a long-lasting transfer of forest carbon 

to the atmosphere: “In the case of dedicated harvest of stemwood for bioenergy 

purposes and short term GHG reduction policy objectives (e.g. 2020) the 

assumption of “carbon neutrality” is not valid since harvest of wood for 

bioenergy causes a decrease of the forest carbon stock, which may not be 

recovered in short time, leading to a temporary increase in atmospheric CO2 

and, hence, increased radiative forcing and global warming. At the local scale 

or stand level, the additional harvest of wood for bioenergy creates a temporary 

decrease of the carbon stock, compared to what would otherwise happen 

without harvesting. However, at the landscape or national level the mosaic of 

stands where forest biomass is removed for bioenergy has to be considered, 

and the continuous rate of wood removals could translate into a permanent 

decrease of carbon stock (or a lower increase compared to the reference fossil 

scenario)".113  

e. Forest biomass combustion is carbon-neutral only if “the areas that are 

harvested are to regrow such that they store more than their original 

biomass”114. Additionally, the loss of the carbon sequestration potential that 

would have occurred in the forests if not harvested for biomass combustion has 

to be taken into account. 

                                                
109 D. Brack, Woody Biomass for Power and Heat. Impacts on the Global Climate, Chatham House, 23 
February 2017, https://www.chathamhouse.org/2017/02/woody-biomass-power-and-heat/introduction, 
p. 2. 
110 H. Haberl, D. Sprinz, M. Bonazountas, P. Cocco, Y. Desaubies, M. Henze, O. Hertel, R.K. Johnson, 
U. Kastrup, P. Laconte, E. Lange, P. Novak, J. Paavola, A. Reenberg, S. van den Hove, T. Vermeire, 
P. Wadhams, and T. Searchinger, Correcting a fundamental error in greenhouse gas accounting related 
to bioenergy, Energy Policy. 2012 Jun; 45-222(5), 18–23, available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3617913/.  
111 Ibidem, section 3. 
112 D. Brack, Woody Biomass for Power and Heat. Impacts on the Global Climate, Chatham House, 23 
February 2017, https://www.chathamhouse.org/2017/02/woody-biomass-power-and-heat/introduction, 
p. 5. 
113 Agostini, A., et al. 2014. Carbon accounting of forest bioenergy.  JRC Scientific and Policy Reports. 
Ispra, Italy, Joint Research Centre, Institute for Energy and Transport. At 
http://publications.jrc.ec.europa.eu/repository/bitstream/JRC70663/eur25354en_online.pdf  
114 William H. Schlesinger, Are wood pellets a green fuel? Science, 2018; 359 (6382), available at 
http://www.lfpdc.lsu.edu/publications/bits/2018/20180328-Are-wood-pellets-a-green-fuel.pdf, p. 1329. 

https://www.chathamhouse.org/2017/02/woody-biomass-power-and-heat/introduction
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3617913/
https://www.chathamhouse.org/2017/02/woody-biomass-power-and-heat/introduction
http://publications.jrc.ec.europa.eu/repository/bitstream/JRC70663/eur25354en_online.pdf
http://www.lfpdc.lsu.edu/publications/bits/2018/20180328-Are-wood-pellets-a-green-fuel.pdf
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f. Some authors consider calling bioenergy climate-neutral a “critical climate 

accounting error”115. An automatic replacement of fossil fuels with bioenergy 

does not reduce carbon emissions, as “the CO2 released by tail-pipes and 

smokestacks is roughly the same per unit regardless of the source” 116 . 

Bioenergy has potential to reduce GHG emissions “only if the growth and 

harvesting of the biomass for energy captures carbon above and beyond that 

[which] would be sequestered anyway and thereby offsets emissions from 

energy use”117. Since there is no guarantee (only assumptions) that new trees 

will be planted to replace the ones harvested for bioenergy production, the 

carbon stock could remain “in debt”, i.e. not restored, thereby undermining the 

correct accounting of GHG emissions and, ultimately, the climate targets118.  

g. The assumption of climate neutrality of forest biomass use is found to be 

incorrect in that it relies on a “‘baseline’ error because it fails to recognize that 

if bioenergy were not produced, plants not harvested would continue to absorb 

carbon and help to reduce carbon in the air”, and leads to double-counting of 

carbon reductions119.“The additional carbon sequestration that would occur 

without wood harvesting for bioenergy” would have to be compensated120. 

h. The use of biomass only becomes carbon-neutral when a forest is allowed to 

re-grow to reach maturity after harvest and achieve the same carbon storage 

level as an unharvested forest: therefore it “takes decades or centuries before 

being compensated by forest regrowth – thereby counteracting the goal of 

achieving GHG reductions in the next few decades”121. Long-term increase in 

harvesting for biomass reduces forests carbon stock, creating “a ‘carbon debt’ 

that may require centuries to be repaid, even if forest area is conserved”122. In 

a study focusing on the consequences of harvesting of forest residues 

(branches, stumps and tops), A. Repo et al.123 found that even in that limited 

case of harvesting of forest biomass (i.e. where the use of stem wood was 

excluded), negative climate change impacts could still occur because of “the 

                                                
115 T.D. Searchinger, S.P. Hamburg, J. Melillo, W. Chameides, P. Havlik, D.M. Kammen, G.E. Likens, 
R.N. Lubowski, M. Obersteiner, M. Oppenheimer, G.P. Robertson, W.H. Schlesinger, D. Tilman, Fixing 
a Critical Climate Accounting Error, Science 319, 1238 (2008), available at https://www.pfpi.net/wp-
content/uploads/2011/03/Searchinger-et-al-2009.pdf.  
116 Ibidem, p. 528. 
117 Ibidem. 
118 William H. Schlesinger, Are wood pellets a green fuel? Science, 2018; 359 (6382), available at 
http://www.lfpdc.lsu.edu/publications/bits/2018/20180328-Are-wood-pellets-a-green-fuel.pdf, p. 1329. 
119 H. Haberl, D. Sprinz, M. Bonazountas, P. Cocco, Y. Desaubies, M. Henze, O. Hertel, R.K. Johnson, 
U. Kastrup, P. Laconte, E. Lange, P. Novak, J. Paavola, A. Reenberg, S. van den Hove, T. Vermeire, 
P. Wadhams, and T. Searchinger, Correcting a fundamental error in greenhouse gas accounting related 
to bioenergy, Energy Policy. 2012 Jun; 45-222(5), 18–23, available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3617913/. 
120 Ibidem. 
121 Ibidem. 
122 Ibidem. 
123 A. Repo, J.P. Tuovinen, J. Liski, Can we produce carbon and climate neutral forest bioenergy?, GCB 
Bioenergy (2015)7, 253–262, available at 
https://onlinelibrary.wiley.com/doi/epdf/10.1111/gcbb.12134?src=getftr.  

https://www.pfpi.net/wp-content/uploads/2011/03/Searchinger-et-al-2009.pdf
https://www.pfpi.net/wp-content/uploads/2011/03/Searchinger-et-al-2009.pdf
http://www.lfpdc.lsu.edu/publications/bits/2018/20180328-Are-wood-pellets-a-green-fuel.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3617913/
https://onlinelibrary.wiley.com/doi/epdf/10.1111/gcbb.12134?src=getftr
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time lag between the carbon sequestration, carbon loss and the increased 

carbon sequestration: the carbon loss occurs instantaneously, whereas the 

carbon compensation takes decades”124. This means that “even carbon neutral 

forest residue bioenergy systems may have a warming impact on the 

climate”125. This adds to the conclusion that “Current forest management and 

forest residue harvesting practices do not guarantee either carbon neutral or 

climate neutral forest bioenergy”126. 

i. Along similar lines, F. Cherubini et. al127 argue that “A forest may take up to 

100 years to regrow, and the system can be defined [carbon] neutral only at 

the end of proper time boundaries: CO2 is emitted in one point in time when 

biomass is burnt but the sequestration in the new vegetation is spread over 

several years, depending on the specific rotation period128. Despite the fact that 

the important distinction between carbon neutrality and climate neutrality has 

been “thoroughly acknowledged from the early 1990s”, this aspect has been 

seldom considered in life-cycle assessment studies of bioenergy systems129. 

j. Moreover, E.D. Schulze  et. al130 argue against claims that forest biomass is 

carbon-neutral, because “it ignores emissions due to decreasing standing 

biomass and contribution to the land-based carbon sink”, neglects the GHG 

sequestration that would occur in the absence of bioenergy production, as well 

as the use of fossil fuels in land management, harvesting and bioenergy 

processing. 

k. The governance of bioenergy sustainability is characterised by uncertainty as 

to consequences, diverse and multiple engaged interests, conflicting 

knowledge claims, and high stakes131. While the Intergovernmental Panel on 

Climate Change (“IPCC”) acknowledges that bioenergy has some GHG 

mitigation potential, it stresses that land use conversion and forest 

management that inevitably lead to losses of carbon stocks in addition to 

                                                
124 Ibidem, p. 5. 
125 Ibidem. 
126 A. Repo, J.P. Tuovinen, J. Liski, Can we produce carbon and climate neutral forest bioenergy?, GCB 
Bioenergy (2015)7, 253–262, available at 
https://onlinelibrary.wiley.com/doi/epdf/10.1111/gcbb.12134?src=getftr., p. 8. 
127 F. Cherubini et. Al., CO2 emissions from biomass combustion for bioenergy: atmospheric decay and 
contribution to global warming, GCB Bioenergy, 3: 413-426, available at 
https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-1707.2011.01102.x or 
https://doi.org/10.1111/j.1757-1707.2011.01102.x. 
128 Ibidem. 
129 Ibidem. As an example of the studies acknowledging the difference between carbon neutrality and 
climate neutrality, the article refers to Harmon ME, Ferrell WK, Franklin JF (1990) Effects on carbon 
storage of conversion of old-growth forests to young forests. Science, 247, 699–702. 
130 E.D. Schulze, C. Körner, B.E. Law, H. Haberl, S. Luyssaert, Large-scale bioenergy from additional 
harvest of forest biomass is neither sustainable nor greenhouse gas neutral, Volume4, Issue6 
November 2012 Pages 611-616, available at https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-
1707.2012.01169.x.  
131 JRC Report, p. 80. 

https://onlinelibrary.wiley.com/doi/epdf/10.1111/gcbb.12134?src=getftr
https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-1707.2011.01102.x
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indirect land use change effects, “can lessen, and in some cases more than 

neutralize, the net positive GHG mitigation impacts”132. 

l. On the basis of the available evidence, the JRC concluded that risks of 

unintended outcomes in relation to carbon emissions due to excessive use of 

forest bioenergy are real. For example, “most of the latest National Energy and 

Climate Plans (NECP) do not include an adequate assessment of the potential 

impacts of expanding forest bioenergy on carbon sinks, biodiversity, water, and 

air pollution.”133 

Further increases in the use of forest feedstock can result in net GHG emissions 

m. In its report on agriculture, forestry and fishery statistic from 2020134, Eurostat 

indicates that out of the total roundwood production in the EU in 2018, three 

quarters went to supply wood-based industries, and the remaining one quarter 

(22.7 %) went to fuelwood135. This means that the demand for the EU-derived 

biomass is significant, increasing the levels of harvesting within the EU and 

putting further pressure on EU forests. Climate change already puts forest 

ecosystems under threat: it increases forest fires, contributes to a higher risk 

of outbreaks of pests or diseases, and brings more severe weather phenomena 

(e.g. strong winds), all of which have the potential to damage forests136. Further 

growth or even maintenance of the current demand for biomass can, therefore, 

further exacerbate climate change in two ways: by losing natural carbon sinks 

(loss of forests) and emitting CO2 into atmosphere (forest biomass 

combustion). 

n. In the Commission’s 2016 Impact Assessment on Sustainability of 

Bioenergy137, prepared in order to inform the bioenergy provisions under the 

recast Renewable Energy Directive, the Commission stresses that the climate 

performance of bioenergy is varied and controversial. While it suggests that 

biomass can give rise to positive impacts on carbon emissions, consideration 

of the scale and type of bioenergy is crucial: “more specifically an increase in 

forest feedstock can result in net greenhouse gas emissions”138. It notes the 

importance of taking into account both the full supply chain and also of 

differentiating by reference to source, when calculating GHG emissions.  

o. As to forest-based biomass, it stresses that the calculation of GHG emissions 

often focuses on only emissions linked to the supply chain and assumes that 

CO2 released in combustion is neutral from a GHG performance 

                                                
132 Ibidem. 
133 JRC Report, p. 92. 
134  Eurostat, Agriculture, forestry and fishery statistic (2020 edition), 2020, 
https://ec.europa.eu/eurostat/documents/3217494/12069644/KS-FK-20-001-EN-N.pdf/a7439b01-
671b-80ce-85e4-4d803c44340a?t=1608139005821.  
135 Ibidem, p. 13.  
136 Ibidem, p. 85. 
137 SWD(2016) 418 final 
138 Ibidem, p. 14. 
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perspective139. However, forest biomass has an extremely long carbon cycle 

(decades or centuries): “Recent studies have found that when greenhouse gas 

emissions and removals from combustion, decay and plant growth (so-called 

biogenic emissions from various biological pools) are also taken into account, 

the use of certain forest biomass feedstocks for energy purposes can lead to 

substantially reduced or even negative greenhouse gas savings compared to 

the use of fossil fuels in a given time period (e.g. 20 to 50 years or even up to 

centuries)”140.  

p. The Commission’s 2016 Impact Assessment finds that “an increase in use of 

forest biomass for energy may lead to limited greenhouse gas savings or to an 

increase in emissions”141. 

 

Adverse effects on both the climate and biodiversity crises 

q. The JRC Report was meant to expand the evidence basis available for decision 

makers by highlighting trade-offs between climate change mitigation and 

impacts on biodiversity associated with several forest bioenergy pathways142. 

Out of 24 forest biomass pathways identified and assessed by the JRC in 

relation to their potential carbon payback time and the risk that they present to 

biodiversity and ecosystems, 23 out of 24 pathways are demonstrated to not 

secure carbon neutrality but rather fail to achieve parity with fossil fuel burning 

within a short to medium window (10-20 years), demonstrating that forest 

biomass combustion is harmful to both the climate and biodiversity under the 

great majority of scenarios. The problem risks being exacerbated with time if 

carbon credits and debits are not balanced correctly, giving rise to 

accumulation of GHG emissions which are not being compensated. The very 

limited awareness about the functioning of these accounting systems and the 

lack of essential data prevent the conclusion being drawn that this balancing 

exercise is conducted correctly. 

r. The use of forest bioenergy entails the “very real” risk to aggravate both the 

climate and the biodiversity crises at once143. This in particular because “forest 

ecosystems are largely in poor ecological conditions and under worsening 

stressors, in Europe (Maes et al., 2020) and worldwide (Intergovernmental 

Science-Policy Platform on Biodiversity and Ecosystem Services, 2019)”144. 

s. E.D. Schulze  et. al argue that the scale of a strategy that envisages further 

increase in biomass energy production145 will result in younger forests, lower 

biomass pools and depleted soil nutrient capital, and consequently “is likely to 

                                                
139 Ibidem, p. 15 and following. 
140 Ibidem, p. 16. 
141 Ibidem, p. 16. 
142 JRC Report, p. 80. 
143 IPCC 2019. 
144 JRC Report, p. 80. 
145 This projection is confirmed in the JRC Report. 
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miss its main objective to reduce GHG emissions because depleted soil fertility 

requires fertilization that would increase GHG emissions, and because 

deterioration of current biomass pools requires decades to centuries to be paid 

back by fossil fuel substitution, if paid back at all”146. 

t. Furthermore, the practice of residue harvesting can also decrease the carbon 

stock in soil. These reductions are particularly important, as “over half of the 

world’s forest carbon is stored in the soil and litter carbon pools, and in boreal 

forests soils store three times as much carbon as above-ground biomass”, and 

“even small changes in this large stock can have impacts on the global carbon 

cycle”147. 

 

Uncertainties about emission calculation and accounting methods 

u. Any accounting scheme applicable to the use of forest biomass for bioenergy 

purposes that does not account properly for forest carbon stock cannot be 

considered acceptable, in that it provides policy support to options that could 

increase carbon emissions in the short and medium term (and potentially in the 

long term)148. 

v. A 2018 research paper produced by Chatham House 149  explains severe 

shortcomings in calculation methods linked to missing GHG emissions, which 

go unreported: 

i. Carbon emissions from the use of forest biomass are accounted for in 

national greenhouse gas emission accounts in the land-use sector (at 

the point of production) rather than in the energy sector (at the point of 

combustion). However, this can result in incomplete accounting of 

emissions from the use of forest biomass for energy (in this regard, see 

also the assumed climate neutrality of forest biomass used for 

bioenergy – section above). 

ii. The problem of “missing”, or unaccounted-for, emissions arises when a 

country using biomass for energy: 

a) “Imports biomass from a country outside the accounting 

framework – such as the US, Canada or Russia, all significant 

exporters of woody biomass that do not account for greenhouse 

gas emissions under the second commitment period of the 

Kyoto Protocol;  

                                                
146 E.D. Schulze, C. Körner, B.E. Law, H. Haberl, S. Luyssaert, Large-scale bioenergy from additional 
harvest of forest biomass is neither sustainable nor greenhouse gas neutral, Volume4, Issue6 
November 2012 Pages 611-616, available at https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-
1707.2012.01169.x.  
147 Ibidem, p. 7. 
148 D. Brack, Woody Biomass for Power and Heat. Impacts on the Global Climate, Chatham House, 23 
February 2017, https://www.chathamhouse.org/2017/02/woody-biomass-power-and-heat/introduction. 
149 D. Brack et al, Woody Biomass for Power and Heat: Demand and Supply in Selected EU Member 
States, 7 June 2018. 

https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-1707.2012.01169.x
https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-1707.2012.01169.x
https://www.chathamhouse.org/2017/02/woody-biomass-power-and-heat/introduction
https://espas.secure.europarl.europa.eu/orbis/sites/default/files/generated/document/en/Chatham%20House-2018-06-07-woody-biomass-power-heat-eu-brack-hewitt-marchand.pdf
https://espas.secure.europarl.europa.eu/orbis/sites/default/files/generated/document/en/Chatham%20House-2018-06-07-woody-biomass-power-heat-eu-brack-hewitt-marchand.pdf
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b) Accounts for its biomass emissions using a historical forest 

management reference level that includes higher levels of 

biomass emissions than in the present; or  

c) Accounts for its biomass emissions using a business-as-usual 

forest management reference level that (explicitly or implicitly) 

includes anticipated emissions from biomass energy; these 

emissions will not count against its national target. 

iii. This failure to account fully for biomass energy emissions risks creating 

perverse policy outcomes: where a tonne of emissions from burning 

biomass for energy does not count against a country’s emissions target 

but a tonne of emissions from fossil fuel energy sources does, this 

creates an incentive to use biomass energy rather than fossil fuels in 

order to reduce the country’s greenhouse gas emissions –even where 

this reduction is not ‘real’, in the sense that it is not accounted for in any 

country’s land-use sector accounts”150 (emphasis added). 

iv. “… Unfortunately, it is not possible precisely to calculate the quantity of 

unaccounted for emissions; the information provided in countries’ forest 

management reference level submissions is not usually sufficient to 

answer this question. Ideally, these submissions would have explicitly 

specified: (1) the anticipated impact of biomass energy policies on the 

quantity of woody biomass used; (2) the origins of that biomass (i.e. 

additional domestic forest harvests, increased use of domestic forestry 

residues or imported biomass); and (3) the resulting emissions” 151 

(emphasis added).  

w. In an editorial published in The International Journal of Life Cycle Assessment, 

Ari Rabl et. al152 argue that not taking into account biomass combustion-derived 

emissions would “imply absurd conclusions” (such as e.g. that the CO2 emitted 

by burning a tropical forest, if not counted, would equate to the climate impact 

of burning a forest and preserving it), and advocate that emission and removal 

of CO2 should be accounted explicitly at each stage of the biomass life cycle. 

x. In a study by J. McKechnie et. al153, scientists aimed at assessing total GHG 

emissions of forest bioenergy over time (coming from both the full life cycle of 

biomass and reductions in forest carbon due to biomass sourcing), using the 

examples of wood pellets and ethanol, and reached the following findings: 

                                                
150 Ibidem, p. 6. 
151 Ibidem, p. 82. 
152 A. Rabl, A. Benoist, D. Dron, B. Peuportier, J.V. Spadaro, A. Zoughaib (2007) How to account for 
CO2 emissions from biomass in an LCA. International Journal of Life Cycle Assessment, 12, 281 
available at https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.476.6738&rep=rep1&type=pdf.  
153 J. McKechnie, S. Colombo, J. Chen, W. Mabee, H.L. MacLean, Forest Bioenergy or Forest Carbon? 
Assessing Trade-Offs in Greenhouse Gas Mitigation with Wood-Based Fuels, Environmental Science 
& Technology 2011 45 (2), 789-795, available at https://pubs.acs.org/doi/abs/10.1021/es1024004.  

https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.476.6738&rep=rep1&type=pdf
https://pubs.acs.org/doi/abs/10.1021/es1024004
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i) The common assumption of immediate biomass carbon neutrality does 

not accurately represent carbon cycling related to biomass growth. The 

reason behind this being the high harvest cycle in temperate forests, 

ranging up to 100 or more years due to the relatively slow growth of 

forest species and, in consequence, long-term carbon stock 

replacement154.  

ii) If reductions in forest carbon are included in the GHG emissions of 

bioenergy, “emission mitigation is delayed and reduced compared to 

the case where immediate biomass carbon neutrality is assumed”155. 

The assumption of climate-neutral biomass turns out false: “ignoring the 

complex relationship between forest carbon stocks and biomass 

harvest by employing carbon neutrality assumption overstates the GHG 

mitigation performance of forest bioenergy and fails to report delays in 

achieving overall emissions reductions” 156 (emphasis added). In 

consequence, forest bioenergy policies that do not take into account 

reductions in forest carbon stock may prove ineffective at achieving 

GHG emissions decrease157. 

iii) Forest carbon studies supporting the assumption of carbon neutrality 

are often based on simplified and generalised assumptions in regards 

to GHG emissions of bioenergy that do not take into account the 

elements of biomass life-cycle beyond the harvesting (e.g. emissions 

from the sourcing, manufacturing or transportation)158. 

iv) Sustainable forestry does not necessarily equal climate-neutral forestry: 

while sustainable forest management should in theory ensure that 

harvesting does not affect the long-term productivity of forests, 

harvesting clearly still impacts present and future carbon stocks159. 

y. Another study by Lundgren and Marklund160 analyses the potential societal 

costs and benefits, with a special focus on climate effects, of increased overall 

growth of biomass in forests, increased bioenergy use and substitution of fossil 

energy with bioenergy. The study indicates that the prevailing assumption of 

bioenergy being carbon-neutral is an “error of logic”, as it overestimates the 

positive effects of increasing carbon sequestration and the use of bioenergy. 

The inaccuracy of carbon accounting based on the assumption of biomass 

carbon neutrality depends on many specificities (inter alia in regards to biomass 

                                                
154 Ibidem, p. 789. 
155 Ibidem, p. 792. 
156 Ibidem, p. 794. 
157 Ibidem, p. 790. 
158 Ibidem. 
159 Ibidem, p. 789. 
160 T. Lundgren and P.O. Marklund, Assessing the Welfare Effects of Promoting Biomass Growth and 
the Use of Bioenergy – A Simple Back-of-an-Envelope Calculation (August 22, 2011). Available at 
SSRN: https://ssrn.com/abstract=1914198 or http://dx.doi.org/10.2139/ssrn.1914198. 

https://ssrn.com/abstract=1914198
http://dx.doi.org/10.2139/ssrn.1914198
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sourcing and the bioenergy share)161. Nevertheless, in each case, taking into 

account benefits only and excluding environmental and climate costs leads to 

a distorted climate accounting of bioenergy and, consequently, inadequate 

policies towards tackling GHG emissions162. 

z. With specific regard to REDII and the GHG-saving methodology (including the 

relative fossil fuel comparator set out in Annex VI to REDII) – which is included 

as an important element of the technical screening criteria that require that the 

GHG savings from the use of biomass are at least 80 % in relation to the GHG 

saving methodology and the relative fossil fuel comparator set out in Annex VI 

to REDII – the JRC observed that this methodology is “not designed to 

represent the actual climate impact of bioenergy pathways”163, i.e. it is not 

designed to reflect the impact of the GHG emissions associated with part of the 

activity’s life cycle, such as harvesting and combustion of forest biomass for 

bioenergy. The JRC observation is based on the fact that the use of biomass 

generates a high quantity of GHG emissions as a result of the biogenic CO2 

emitted from harvesting and burning forest biomass. Therefore, the application 

of such a methodology cannot provide a complete assessment of the potential 

GHG emissions savings of producing energy from forest biomass versus from 

fossil fuel.  

aa. The LULUCF regulation cannot guarantee a positive climate impact for 

bioenergy. Mismatch of policy incentives, complexity, poor communication 

among actors, infrastructural, institutional, and behavioural lock-in, as well as 

the need for robust accounting of the impacts of imported biomass, can well 

produce unintended climate outcomes164. High demand for forest bioenergy, 

even if accounted as under LULUCF, may create inefficiencies in the overall 

EU climate policies and potentially put the national climate targets at risk165. In 

addition, it has been found that the current decoupling or misallocation of GHG 

emissions with LULUCF frameworks creates perverse incentives166. 

bb. It is noteworthy that, in a letter dated 12 January 2018167, renowned scientists 

urged that the criteria under REDII be amended to restrict the use of forest 

biomass for energy production to appropriately defined residues and wastes. 

                                                
161 Ibidem, p. 11. 
162 Ibidem, p. 2. 
163 JRC, The use of woody biomass for energy purposes in the EU, Section 5.2.1, p. 84: “While the 
REDII methodology has the scope to benchmark different pathways on a common scale - its aim is 
mainly focused on supply-chain efficiency - it does not include any accounting of biogenic-C cycle, nor 
of counterfactual uses for land, nor market-mediated impacts, and it is thus not designed to represent 
the actual climate impact of bioenergy pathways”. 
164 JRC Report, p. 91. 
165 JRC Report, p. 91. 
166 D. Brack, Woody Biomass for Power and Heat. Impacts on the Global Climate, Chatham House, 23 
February 2017, https://www.chathamhouse.org/2017/02/woody-biomass-power-and-heat/introduction. 
167 The letter from scientists to the European Parliament regarding forest biomass of 12 January 2018, 
available at https://www.euractiv.com/wp-content/uploads/sites/2/2018/01/Letter-of-Scientists-on-Use-
of-Forest-Biomass-for-Bioenergy-January-12-2018.pdf. 

https://www.chathamhouse.org/2017/02/woody-biomass-power-and-heat/introduction
https://www.euractiv.com/wp-content/uploads/sites/2/2018/01/Letter-of-Scientists-on-Use-of-Forest-Biomass-for-Bioenergy-January-12-2018.pdf
https://www.euractiv.com/wp-content/uploads/sites/2/2018/01/Letter-of-Scientists-on-Use-of-Forest-Biomass-for-Bioenergy-January-12-2018.pdf
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The reason behind this need being “expansive harm to the world’s forests and 

the acceleration of climate change” caused by “deliberately cutting down trees 

to burn them for energy”. According to the letter, biomass combustion would 

increase the CO2 load in the atmosphere for decades, regardless of whether 

forest management is sustainable. A more recent letter addressing forest 

biomass combustion is dated 11 February 2021 and has been signed by both 

scientists and economists168. 

 

Uncertainties and risks arising from imported forest biomass: 

cc. Bioenergy from imported forest biomass poses additional uncertainties. The 

system set up under REDII (and referred to under the Contested Act) largely 

relies on the fulfilment of the National Determined Contributions (“NDCs”) 

under the Paris Agreement. However, not all NDCs express similar levels of 

ambition on forests under the Paris Agreement, nor the same level of 

monitoring quality169. 

dd. Additional issues are linked to the calculation of emissions caused by the 

imports of wood pellets produced outside the EU by using fossil fuels: “making 

wood pellets and shipping them to Europe can account for about 25% of the 

total carbon emitted to the atmosphere from the use of wood pellets in 

European power plants”170. 

 

Uncertainties and risks regarding the availability and reliability of data on forest 

biomass 

ee. The data on the use of forest biomass for bioenergy purposes is found to be, 

in the view of the Commission’s own JRC171, “far from comprehensive”172, 

“incomplete”173 and insufficiently detailed174. Errors in the available data are 

associated with inconsistent and incomplete data reporting175. This leads to 

                                                
168 Letter Regarding Use of Forests for Bioenergy of 11 February 2021.  
169 JRC Report, p. 93. 
170 William H. Schlesinger, Are wood pellets a green fuel? Science, 2018; 359 (6382), available at 
http://www.lfpdc.lsu.edu/publications/bits/2018/20180328-Are-wood-pellets-a-green-fuel.pdf, p. 1329. 
171 Tasked with supporting EU policies with independent scientific evidence throughout the whole policy 
cycle: (https://ec.europa.eu/jrc/en/about/jrc-in-brief 
), it prepared the following report (“JRC Report”): European Commission’s Joint Research Centre, 
Camia, A., Giuntoli, J., Jonsson, K., Robert, N., Cazzaniga, N., Jasinevičius, G., Avitabile, V., Grassi, 
G., Barredo Cano, J.I. and Mubareka, S., The use of woody biomass for energy production in the EU, 
EUR 30548 EN, Publications Office of the European Union, Luxembourg, 2020, ISBN 978-92-76-
27866-5, doi:10.2760/428400, JRC122719. 
172 JRC Report, p. 29. 
173 JRC Report, p. 30. It also commented at p. 23 on the availability of data on forest ecosystems, which 
are essential for any calculation on the use and impact of forest biomass on climate change mitigation 
and on biodiversity: “Completeness of data is a major limiting factor for a detailed analysis of wood uses 
in the EU.” 
174 JRC Report, p. 30. 
175 JRC Report, p. 29. 

https://www.dropbox.com/s/hdmmcnd0d1d2lq5/Scientist%20Letter%20to%20Biden%2C%20von%20der%20Leyen%2C%20Michel%2C%20Suga%20%26%20Moon%20%20Re.%20Forest%20Biomass%20%28February%2011%2C%202021%29.pdf?dl=0
http://www.lfpdc.lsu.edu/publications/bits/2018/20180328-Are-wood-pellets-a-green-fuel.pdf
https://ec.europa.eu/jrc/en/about/jrc-in-brief


 

51 

 
 

several degrees of uncertainty which extends to the level that it cannot even be 

“estimated statistically because of the complexity of the estimation framework 

and the lack of information on the uncertainty of the input data”176. This current 

significant gap in data represents a major obstacle to ensuring the effective 

governance of wood-based bioenergy at a national scale177. 

ff. Additionally, underreporting178 of the use of forest biomass affects the reliability 

of that data. The JRC found “considerable inconsistencies in reported data. 

Hence, for all the years analysed, on the overall EU level, the amount of woody 

biomass used in the manufacturing of wood-based products and for heat and 

power exceeds the total amount of reported sources. This gap has been 

growing over time. Our analysis suggests that the gap between reported uses 

and sources of woody biomass can largely be attributed to the energy sector, 

and mainly consists in underestimated removals”. 179  The availability of 

accurate and complete data as well as effective monitoring are essential to 

manage the risks relating to the use of wood for bioenergy. However, “the 

current significant gap in data often represents a major obstacle for an effective 

governance of forest bioenergy policies at national scale”.180 

gg. The type of forest biomass feedstock used and the forest management 

practices applied affect the GHG impact of the bioenergy activity181 and without 

reliably knowing how much and what type of forest biomass is used, no 

effective policy can be implemented182.  This is also evident from the evidence 

presented above. 

149. The examples selected above suffice to demonstrate that the scientific evidence that formed 

the basis of the technical screening criteria adopted by the Commission is not conclusive, i.e. 

the criteria according to which bioenergy-related activities including forest biomass are 

deemed to substantially contribute to climate change mitigation are not “based on 

conclusive scientific evidence and the precautionary principle”.  

150. Had the Commission complied with all the requirements under the Taxonomy Regulation, and 

had it examined carefully and impartially all the available evidence as the duty of diligence 

requires, the Commission would have arrived at a decisively different outcome and not 

classified the bioenergy-related activities as “environmentally sustainable” to the extent that 

they include the use of forest biomass under the criteria set out in RED II. This is because, in 

particular, the scientific evidence does not meet the standard required under Article 19(1)(f) of 

the Regulation. 

b. The Commission manifestly erred in its assessment and 

misused the powers delegated to it under Article 10(3) thereof 

                                                
176 JRC Report, p. 30. 
177 Ibidem, p. 11. 
178 JRC Report, p. 29. 
179 JRC Report, p. 58. 
180 Ibidem, p. 92. 
181 JRC Report, p. 84. There is “large uncertainty” in the bioenergy input mix (ibidem, p. 88). 
182 JRC Report, p. 92. 
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by misapplying the requirements set out under Article 19 with 

regard to the DNSH requirement under Article 17 Taxonomy 

Regulation 

 

151. As mentioned above, the Taxonomy Regulation empowers the Commission to establish 

criteria according to which an economic activity does not significantly harm any Environmental 

Objective.  

152. ClientEarth submits that the Commission manifestly erred in its assessment and misused its 

powers thus infringing Articles 3, 10(3), 17 and 19 Taxonomy Regulation, including by failing 

to base those criteria on “conclusive scientific evidence and the precautionary principle”. 

153. This section is divided according to the different Environmental Objectives listed under Articles 

9 and 17 Taxonomy Regulation concerned: section (a) water and marine resources (Articles 

9(c) and 17(1)(c)), section (b) on transition to circular economy (Article 9(d) and 17(1)(d), 

section (c) on pollution prevention and control (Articles 9(e) and 17(1)(e)) and section (d) on 

biodiversity (Articles 9(f) and 17(1)(f)). 

154. At the outset, it must be recalled that the evidence referred to above shows that the use of 

forest biomass for the purpose of the bioenergy-related activities leads to significant GHG 

emissions. Given the uncertainties highlighted above, namely with regard to the impacts of 

different type of forest biomass feedstocks and forest management practices on climate 

change mitigation, the Commission manifestly erred by adopting no technical screening 

criteria to ensure that the use of forest biomass for the bioenergy-related activities would lead 

to no significant harm to climate change mitigation.  

 

 

i. Sustainable use and protection of water and marine resources 

155. Article 17(1)(c) establishes that an activity significantly harms the sustainable use and 
protection of water resources, where it is “detrimental: (i) to the good status or the good 
ecological potential of bodies of water, including surface water and groundwater […]”. 
Appendix B to Annex I sets out “Generic Criteria for DNSH to Sustainable Use and Protection 
of Water and Marine Resources”: 

156. “Environmental degradation risks related to preserving water quality and avoiding water stress 
are identified and addressed with the aim of achieving good water status and good ecological 
potential as defined in Article 2, points (22) and (23), of Regulation (EU) 2020/852, in 
accordance with Directive 2000/60/EC of the European Parliament and of the Council (1) and 
a water use and protection management plan, developed thereunder for the potentially 
affected water body or bodies, in consultation with relevant stakeholders. 

157. Where an Environmental Impact Assessment is carried out in accordance with Directive 
2011/92/EU of the European Parliament and of the Council (2) and includes an assessment 
of the impact on water in accordance with Directive 2000/60/EC, no additional assessment of 
impact on water is required, provided the risks identified have been addressed”. 

158. The Generic Criteria in the Appendix referred to above state that environmental degradation 
risks are identified and addressed by way of a “water use and protection management plan” 
developed under Directive 2000/60/EC. However, Directive 2000/60/EC does not require the 
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preparation of such a plan. In fact, this term does not appear in the Directive, nor otherwise in 
EU law.  

159. The Commission therefore infringed Articles 3, 10(3), 17 and 19 Taxonomy Regulation by 
committing a manifest error of assessment and misusing its powers when it considered that 
such a plan would prevent significant harm being caused to water resources.  

 

ii. Transition to a circular economy  

160. Article 17(1)(d) establishes that an activity significantly harms the circular economy, taking into 

account the life cycle of the economic activity, where: (i) it leads to significant inefficiencies in 

the use of materials or in the direct or indirect use of natural resources such as non-renewable 

energy sources, raw materials, water and land at one or more stages of the life cycle of 

products, including in terms of durability, reparability, upgradability, reusability or recyclability 

of products; (ii) it leads to a significant increase in the generation, incineration or disposal of 

waste; (iii) the long-term disposal of waste may cause significant and long-term harm to the 

environment. No technical screening criteria are provided for bioenergy-related activities with 

regard to the DNSH principle as it relates to the Environmental Objective under Article 9(1)(d) 

of the Taxonomy Regulation: “transition to a circular economy”183.  

161. ClientEarth submits that, since the Commission did not adopt any criteria for the DNSH 

requirement with regard to the transition to a circular economy, it manifestly erred in its 

assessment and misused its powers by failing to base the technical screening criteria for the 

bioenergy-related activities on conclusive scientific evidence and the precautionary principle, 

infringing Articles 3, 10(3), 17 and 19 Taxonomy Regulation.  

162. At the outset, the Taxonomy Regulation is clear in imposing that DNSH requirements must be 

set out, at the very least, with regard to all relevant objectives: “The Commission shall adopt 

a delegated act in accordance with Article 23 to: […] (b) supplement Article 17 by establishing, 

for each relevant environmental objective, technical screening criteria for determining whether 

an economic activity in respect of which technical screening criteria have been established 

pursuant to point (a) of this paragraph causes significant harm to one or more of those 

objectives”184 (emphasis added).  

163. The Commission generically explains that “For some activities, there was no risk of significant 

harm to the circular economy objective. Hence, for these activities, no criteria are proposed 

for DNSH to circular economy”185. No further explanation is provided with regard to the specific 

activities as to why circular economy criteria are not adopted.  

164. By holding, without demonstrating, that the Environmental Objective of transition to a circular 

economy is irrelevant for the bioenergy-related activities and, moreover, that there is no risk 

of significant harm to this Objective in connection with these activities, the Commission 

breached Article 10(3) Taxonomy Regulation and failed to demonstrate that the technical 

                                                
183 In this regard, only “N/A” included among the DNSH requirements for each activity. 
184 Article 10(3) of the Taxonomy Regulation. 
185 Impact Assessment Report, p. 232. 
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screening criteria set out for the bioenergy related activities are based on conclusive scientific 

evidence and the precautionary principle.  

165. The Commission has failed to consider that forest biomass makes an important contribution 

to the circular economy: “There is a growing recognition of the need for alignment of bioenergy 

policies with the cascading principle of biomass use, with a view to ensuring fair access to the 

biomass raw material market for the development of innovative, high value-added bio-based 

solutions and a sustainable circular bioeconomy. […] take into consideration the available 

sustainable supply of biomass for energy and non-energy uses and the maintenance of the 

national forest carbon sinks and ecosystems as well as the principles of the circular economy 

and the biomass cascading use, and the waste hierarchy”186. By way of example, increased 

forest biomass use as feedstock for the bioenergy-related activities: 

 is likely to lead to higher use of roundwood and other hardwoods as feedstock for 

bioenergy while it could otherwise be used to replace carbon-intensive construction 

materials, such as concrete. This leads to significant inefficiencies in the use of 

wood187; 

 decreases the availability of wood for other uses, leading to significant inefficiencies in 

the use of wood. This was acknowledged by the Commission in the proposal for 

amending REDII 188 , which requires Member States to “grant no support to the 

production of energy from saw logs, veener logs, stumps and roots and avoid 

promoting the use of quality roundwood for energy except in well-defined 

circumstances”189 in order to ensure that “woody biomass should be used according to 

its highest economic and environmental added value” 190  and use for bioenergy 

purposes only where “no other use for woody biomass is economically viable or 

environmentally appropriate”191. While these concerns are reflected in the “cascading 

principle”192 which the Commission itself proposed to introduce via an amendment to 

REDII, neither the current REDII criteria nor the Contested Act provide similar 

limitations to the use of forest biomass; 

166. The considerations above would have become even clearer if the Commission had considered 

the “environmental impact of the products and services provided by [the bioenergy related 

activities] throughout their life cycle […] in particular by considering the production, use and 

                                                
186 Proposal for a Directive amending Directive (EU) 2018/2001 of 14 July 2021, COM(2021) 557 final, 
recital 4. 
187 Article 17(1)(d) of the Taxonomy Regulation. 
188 Proposal for a Directive amending Directive (EU) 2018/2001 of 14 July 2021, COM(2021) 557 final. 
189 Proposal for a Directive amending Directive (EU) 2018/2001 of 14 July 2021, COM(2021) 557 final, 
recital 4. 
190 Ibidem. 
191 Ibidem. 
192 Ibidem, footnote 11: “The cascading principle aims to achieve resource efficiency of biomass use 
through prioritising biomass material use to energy use wherever possible, increasing thus the amount 
of biomass available within the system. In line with the cascading principle, woody biomass should be 
used according to its highest economic and environmental added value in the following order of 
priorities: 1) wood-based products, 2) extending their service life, 3) re-use, 4) recycling, 5) bio-energy 
and 6) disposal.” 
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end of life of those products and services”193. Again, neither this assessment, nor the reasons 

for the Commission’s conclusions emerge from the Contested Act. 

167. This is even more relevant when considering that the TEG did provide the Commission with 

recommendations to include technical screening criteria with regard to DNSH to the transition 

to a circular economy in regard to some bioenergy-related activities, namely:4.8 Electricity 

generation from bioenergy194, 4.20 Cogeneration of heat/cool and power from bioenergy195, 

4.24 Production of heat/cool from bioenergy196 and 4.13 Manufacture of biogas and biofuels 

for use in transport and of bioliquids197. 

168. It follows that the Commission should have considered the “transition to a circular economy” 

objective relevant to the bioenergy related activities, and should have adopted criteria in this 

regard based on conclusive scientific evidence and the precautionary principle to ensure that 

the use of forest biomass for the purpose of the bioenergy-related activities does no significant 

harm to the transition to a circular economy. By holding that this Environmental Objective is 

irrelevant as there is “no risk of significant harm to [it]”, the Commission manifestly erred in its 

assessment and misused its powers.  

 

iii. Pollution prevention and control 

169. In accordance with Article 17(1)(e) Taxonomy Regulation, an economic activity is deemed to 

significantly harm the Environmental Objective of pollution prevention and control where “that 

activity leads to a significant increase in the emissions of pollutants into air, water or land, as 

compared with the situation before the activity started”198. A pollutant is “a substance, vibration, 

heat, noise, light or other contaminant present in air, water or land which may be harmful to 

human health or the environment, which may result in damage to material property, or which 

may impair or interfere with amenities and other legitimate uses of the environment”199 . 

Pollution is “the direct or indirect introduction of pollutants into air, water or land as a result of 

human activity […]”200. 

170. The DNSH criteria on pollution prevention and control set out for the bioenergy-related 

activities, require compliance with emissions limits prescribed by existing EU law depending 

on the installations’ emission levels. For instance, large plants are recommended to use the 

Best Available Techniques (“BATs”), and should not exceed levels associated with this 

standard while emissions of medium-sized plants should not exceed limits set out in Annex II, 

part 2, to Directive (EU) 2015/2193. Specific additions to Sections 4.8, 4.20 and 4.24 add that 

when these plants are located in areas where air quality limits exceed levels prescribed by 

Directive 2008/50/EC, measures to reduce emission levels are expected. 

                                                
193 Article 17(2) of the Taxonomy Regulation. 
194 Technical Annex to the Taxonomy Report of the TEG, p. 234. 
195 Ibidem, p. 267. 
196 Ibidem, p. 281. 
197 Ibidem, p. 249. 
198 Article 17(1)(e) of the Taxonomy Regulation 
199 Article 2(10) of the Taxonomy Regulation. 
200 Article 2(12)(a) of the Taxonomy Regulation. Additional specifications are provided with regard to 
pollution in the context of marine and water environment. 
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171. With regard to the environmental objective pollution prevention and control, ClientEarth 

submits that the Commission has failed to demonstrate that the criteria set out in the 

Contested Act are based on conclusive scientific evidence and the precautionary principle in 

that they ensure that the bioenergy related activities do not “[lead] to a significant increase in 

the emissions of pollutants into air, water or land, as compared with the situation before the 

activity started”201. 

172. Burning wood is considered a major source of air pollution. Wood smoke contains 

predominantly fine particulate matter (PM2.5), which is considered particularly harmful to 

human health because of the size of its particles. PM2.5 is now generally recognised as one 

of the pollutants that most significantly affect human health. Data indicate that PM2.5 alone 

was responsible for up to 379,000 deaths in the EU-28 in 2018 and the majority of PM2.5 

(54%) was emitted by households and other establishments that burn solid fuels for heat202. 

Long-term and peak exposures to it range in severity, from impairing the respiratory system 

to premature death. Fine particulate matter in the air has been estimated to reduce life 

expectancy in the EU by more than eight months.  

173. A study on the health co-benefits of climate change mitigation actions in the United 

Kingdom203 explicitly found that the health co-benefits are reduced if biomass is not properly 

controlled.  

174. Wood smoke contains other harmful pollutants: benzene, formaldehyde, acetaldehyde, 

acrolein and polycyclic aromatic hydrocarbons (PAHs). In Poland, scientific research indicates 

that wood pellet fuels available on the market, even those awarded third-party quality 

certifications, are often contaminated with materials like coal, metals, glass and plastic, posing 

high risk of harmful effects to human health when combusted204. Many among the pollutants 

found in the smoke are classified because of their hazards to human health or the 

environment, or identified as substances of very high concern in the EU.  

175. Under particular conditions, such as winter weather involving stagnant air and temperature 

inversions which limit air movement, air pollution, including that caused by biomass burning, 

is trapped close to the ground, preventing it from rising and dispersing and keeping air pollution 

in humans’ and animals’ breathing space, further exacerbating the polluting effects205. 

176. The harmful effects of these pollutants are further evidenced by studies on the impact of 

residential wood heating: houses using wood heat have higher levels of fine particles, 

benzene, PAHs, and other chemicals. For example, it was showed that average fine particle 

levels were up to 26% higher in wood-burning houses compared to non-wood burning houses, 

while benzene levels were 29% higher and average levels of cancer-causing PAHs were 300 

                                                
201 Article 17(1)(e) of the Taxonomy Regulation. 
202 European Environment Agency. 2020. Air quality in Europe - 2020 report. EEA Report No 09/2020. 
Luxembourg: Publications Office of the European Union, 2020. At 
https://www.eea.europa.eu/publications/air-quality-in-europe-2020-report 
203 https://www.thelancet.com/pdfs/journals/lanplh/PIIS2542-5196(18)30067-6.pdf 
204 A. Nocoń et al., The petrographic characteristics of wood pellets available on the Polish market, 
Zeszyty Naukowe Instytutu Gospodarki Surowcami Mineralnymi i Energią Polskiej Akademii Nauk, 
2018. 
205 Department of Ecology State of Washington, How Wood Smoke Harms Your Health, 2012. 

https://www.eea.europa.eu/publications/air-quality-in-europe-2020-report


 

57 

 
 

to 500 percent higher206. A study conducted in four Nordic cities concluded that up to 15%, 

20%, 22% and 60% of annual average of PM2.5 concentrations in the environment can be 

ascribed to residential wood combustion in urban regions of Helsinki, Copenhagen, Umeå and 

Oslo, respectively207. 

177. In light of the above, it is evident that the use of forest biomass for the purpose of bioenergy-

related activities generates a high quantity of pollutants which are emitted into the environment 

severely affecting human health. Thereafter, substances migrate between compartments to 

water and soil, potentially exerting additional harmful effects on the environment and health of 

both humans and animals.  

178. The Commission merely relied on existing legislation, without conducting a diligent 

assessment of the polluting impacts linked to bioenergy-related activities. It follows that it 

manifestly erred by not examining diligently all the available evidence and adopting technical 

screening criteria based on the demonstrated harmful effects that derive from the use of forest 

biomass for bioenergy-related activities. 

179. The Commission acknowledged that the DNHS to pollution prevention and control criteria are 

based on evidence that is not up-to-date and in line with the current international standards 

deemed to sufficiently protect human health. Indeed, the Commission itself has started208 a 

process to align the existing rules under Directive 2008/50/EC with the newly adopted WHO 

Air Quality Guidelines209, thereby recognising their inadequacy to ensure that the use of forest 

biomass for bioenergy does not do significant harm to the Environmental Objective of pollution 

prevention and control.  

180. It is worth noting that, in regard to air pollution, the European Court of Human Rights has 

clarified in its case law that this is a type of issue that raises concerns under the right to respect 

for private and family life210. In case C-723/17 Creynest and others before the Court of Justice 

of the European Union, Advocate General Kokott stated in her opinion that “the rules on 

ambient air quality […] are based on the assumption that exceedance of the limit values leads 

to a large number of premature deaths. […] therefore [they] put in concrete terms the Union’s 

obligations to provide protection following from the fundamental right to life under Article 2(1) 

of the Charter and the high level of environmental protection required under Article 3(3) TEU, 

Article 37 of the Charter and Article 191(2) TFEU”211. 

                                                
206 P. Molnár et al., Domestic wood burning and PM2.5 trace elements: Personal exposures, indoor and 
outdoor levels, Atmospheric Environment, 2005; P. Gustafson et al., The impact of domestic wood 
burning on personal, indoor and outdoor levels of 1,3-butadiene, benzene, formaldehyde and 
acetaldehyde, Journal of Environmental Monitoring, 2007; P. Gustafson et al., Indoor levels of polycyclic 
aromatic hydrocarbons in homes with or without wood burning for heating, Environmental Science & 
Technology, 2008. 
207 J. Kukkonen et al., Influence of residential wood combustion on PM2.5, Atmospheric Chemistry and 
Physics, 2020. 
208  Commission, Revision of the Ambient Air Quality Directives, 
https://ec.europa.eu/environment/air/quality/revision_of_the_aaq_directives.htm. 
209  WHO, WHO global air quality guidelines (2021), 
https://apps.who.int/iris/bitstream/handle/10665/345329/9789240034228-
eng.pdf?sequence=1&isAllowed=y. 
210 Article 8 of the European Convention of Human Rights. 
211 Para 53 of the Opinion of Advocate General Kokott delivered on 28 February 2019 in Case C-723/17. 

https://ec.europa.eu/environment/air/quality/revision_of_the_aaq_directives.htm
https://apps.who.int/iris/bitstream/handle/10665/345329/9789240034228-eng.pdf?sequence=1&isAllowed=y
https://apps.who.int/iris/bitstream/handle/10665/345329/9789240034228-eng.pdf?sequence=1&isAllowed=y
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181. In light of the above, with regard to the Environmental Objective of pollution prevention and 

control, the Commission has failed to demonstrate that the criteria set out in the Contested 

Act are based on conclusive scientific evidence and the precautionary principle in that they 

ensure that the reliance on forest biomass for the purpose of the bioenergy-related activities 

does not “[lead] to a significant increase in the emissions of pollutants into air, water or land, 

as compared with the situation before the activity started”. 

 

iv. Protection and restoration of biodiversity and ecosystems 

182. Article 17(1)(f) and (2) requires that “taking into account the life cycle of the products and 

services provided by an economic activity, including evidence from existing life-cycle 

assessments, that economic activity shall be considered to significantly harm […] (f) the 

protection and restoration of biodiversity and ecosystems, where that activity is: (i) significantly 

detrimental to the good condition and resilience of ecosystems; or (ii) detrimental to the 

conservation status of habitats and species, including those of Union interest. […] both the 

environmental impact of the activity itself and the environmental impact of the products and 

services provided by that activity throughout their life cycle shall be taken into account […]”212. 

183. In its Impact Assessment, the Commission states that it has proposed in the delegated act 

“process-based criteria for DNSH” that are the same across all activities that can pose a risk 

to the biodiversity objective213. These criteria are set out in Appendix D to Annex 1 and reads: 

“An Environmental Impact Assessment (EIA) or screening has been completed in accordance 

with Directive 2011/92/EU. Where an EIA has been carried out, the required mitigation and 

compensation measures for protecting the environment are implemented. For sites/operations 

located in or near biodiversity-sensitive areas (including the Natura 2000 network of protected 

areas, UNESCO World Heritage sites and Key Biodiversity Areas, as well as other protected 

areas), an appropriate assessment, where applicable, has been conducted and based on its 

conclusions the necessary mitigation measures are implemented”. 

184. The Commission further states in its Impact Assessment: “In deviation from this generic 

criterion, specific criteria have been identified for selected activities that pose specific risks to 

the water and biodiversity objectives, as detailed in Annex 7.3. Some of them are also justified 

in light of recent policy initiatives, such as the 2030 Biodiversity Strategy”214. Bioenergy-related 

activities do not form part of these selected activities. 

185. Nonetheless, the Commission considered that there was a risk of significant harm being 

caused by bioenergy-related activities to biodiversity, as otherwise it would have not had to 

refer to the Appendix. 

186. This is well-supported by available scientific evidence. In the case of forest biomass 

specifically, both the type of forest biomass and the forest management practice used affect 

to a great extent the impact that harvesting has on biodiversity and ecosystem protection and 

restoration. As demonstrated above, forest biomass harvesting may have dire effects on the 

forest ecosystems, not only via its impact on the climate. This is valid even where it does not 

                                                
212 The wording of Article 17(1) and (2) is consistent with the requirement set out under Article 19(1)(g). 
213 Impact Assessment, p. 44. 
214 Ibid. 
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target stemwood, but only removes post-harvesting woody residues from forests (smaller 

branches, tops, roots and stumps). The removal of this forest biomass has two main effects: 

it decreases the carbon stock in the soil (i.e. intensifies soil carbon losses) and depletes soil 

nutrient status, leading to loss of site productivity and the forest’s ability to regrow215. These 

reductions are particularly important, as “over half of the world’s forest carbon is stored in the 

soil and litter carbon pools, and in boreal forests soils store three times as much carbon as 

above-ground biomass”, and “even small changes in this large stock can have impacts on the 

global carbon cycle”216. In the 2016 Impact Assessment drafted in preparation of RED II, the 

Commission confirmed that “an excessive removal of harvest residues, or the removal of 

stumps, can harm soil productivity, biodiversity, and water flows.”217. This also concerns the 

removal of dead and decaying wood, which has the effect of subtracting essential feeding 

sources from the base of the food chain, affecting the development of complex fungi and 

invertebrate ecosystems, besides insects, birds and mammal species that feed on those or 

use them for nesting218.  

187. The JRC report reviewed a large amount of literature regarding the biodiversity and ecosystem 

impacts of biomass harvesting, finding a preponderance of negative impacts to ecological 

community composition, species populations, and soil carbon status from removal of logging 

residues. Out of 24 forest bioenergy pathways identified and assessed by the JRC in relation 

to their potential carbon payback time and the risk that they present to biodiversity and 

ecosystems, 23 pathways are demonstrated to not a positive (or even neutral) impact on 

biodiversity, demonstrating that forest biomass harvesting for combustion is harmful not only 

to the climate, but also to biodiversity under the great majority of scenarios. Most of the 

pathways identified by the JRC highlight a high risk of damage for forest ecosystems. 

188. As mentioned above, E.D. Schulze et. al warn that the scale of a strategy that envisages 

further increase in biomass energy production will result in younger forests, lower biomass 

pools and depleted soil nutrient capital, and consequently “is likely to miss its main objective 

to reduce GHG emissions because depleted soil fertility requires fertilization that would 

increase GHG emissions, and because deterioration of current biomass pools requires 

decades to centuries to be paid back by fossil fuel substitution, if paid back at all”219. 

189. In light of this, ClientEarth submits that the Commission has manifestly breached Articles 3, 

10(3), 17(1)(f) and (2), 19(g) of the Taxonomy Regulation and misused the powers delegated 

                                                
215 Federer, C. A., et al. 1989. Long-term depletion of calcium and other nutrients in eastern US forests. 
Environmental Management 13(5): 593-601, https://link.springer.com/article/10.1007/BF01874965. 
216 E.D. Schulze, C. Körner, B.E. Law, H. Haberl, S. Luyssaert, Large-scale bioenergy from additional 
harvest of forest biomass is neither sustainable nor greenhouse gas neutral, Volume4, Issue6 
November 2012 Pages 611-616, available at https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-
1707.2012.01169.x, p. 7. 
217  Commission Staff Working Document, Impact Assessment, Sustainability of Bioenergy 
Accompanying the Document “Proposal for a Directive of the European Parliament and of the Council 
on the promotion of the use of energy from renewable sources (recast). page 18. Available at: 
https://ec.europa.eu/energy/sites/ener/files/documents/1_en_impact_assessment_part4_v4_418.pdf 
218 JRC report, p. 109. 
219 E.D. Schulze, C. Körner, B.E. Law, H. Haberl, S. Luyssaert, Large-scale bioenergy from additional 
harvest of forest biomass is neither sustainable nor greenhouse gas neutral, Volume4, Issue6 
November 2012 Pages 611-616, available at https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-
1707.2012.01169.x. 

https://link.springer.com/article/10.1007/BF01874965
https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-1707.2012.01169.x
https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-1707.2012.01169.x
https://ec.europa.eu/energy/sites/ener/files/documents/1_en_impact_assessment_part4_v4_418.pdf
https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-1707.2012.01169.x
https://onlinelibrary.wiley.com/doi/full/10.1111/j.1757-1707.2012.01169.x


 

60 

 
 

to it by finding that the “Generic criteria for DNSH to protection and restoration of biodiversity 

and ecosystems”220 set out in Appendix D were sufficient to ensure that the bioenergy-related 

activities do not cause any significant harm in the sense of Article 17(1)(f) Taxonomy 

Regulation. This is in the light of the manifest errors set out below.  

190. Firstly, Directive 2011/92/EU only applies to projects which are likely to have significant effects 

on the environment. “Project” is defined by Article 1 of Directive 2011/92/EC in terms of the 

execution of construction works, or interventions in the natural landscape, for example mineral 

extraction. The Environmental Impact Assessment (“EIA”) Directive does not envisage any 

assessment of the impacts of “the products and services provided by that activity throughout 

their life cycle […] in particular by considering the production, use and end of life of those 

products and services” as required by Article 17(2) of the Taxonomy Regulation. The 

Commission has therefore breached Article 17(2) of the Taxonomy Regulation and misuses 

the powers delegated to it under Article 10(3) thereof in limiting the DNSH criteria in Appendix 

D to cases where an EIA has been carried out and failing to cover the ongoing impacts of 

products and services produced throughout their life-cycle.  

191. Secondly, the third paragraph of Appendix D applies a significantly lower standard than is 

required by Directive 92/43/EEC (“the Habitats Directive”) in relation to Natura 2000 sites. 

Article 6(3) of the Habitats Directive does not apply only to areas which are “located in or near 

to” Natura 2000 sites. The Directive, together with the jurisprudence of the CJEU, clearly 

acknowledges that likely significant effects on a Natura 2000 site can be relevant regardless 

of their distance from the site. By limiting this paragraph to sites and operations in or nearby 

biodiversity sensitive areas, the criteria adopted fall short of the envisaged standard of 

significant harm set out in Article 6(3).  

192. In addition, the same third paragraph shortcuts the process envisaged by Article 6(3) and 6(4) 

of the Habitats Directive. Where an appropriate assessment is carried out, there is by definition 

a likely significant effect on a Natura 2000 site. An appropriate assessment (AA) may have 

two outcomes: (i) a finding that there is no adverse effect on the integrity of the Natura 2000 

site, either of the plan or project as it stands, or with mitigation measures in place; or (ii) a 

finding that there is an adverse effect on the integrity of the Natura 2000 site, in which case 

the requirements of Article 6(4) must be met. By failing to mention the scenario where an 

adverse effect on integrity is identified, Appendix D opens the door to an interpretation that, 

where an AA has been carried out and mitigation is identified, this is sufficient to ensure that 

there is no significant harm to the protection and restoration of biodiversity and 

ecosystems. By failing to explicitly mention cases where the AA has a negative outcome the 

regulation contains a manifest error of EU law.  

193. Thirdly, the paragraph clearly states “appropriate assessment, where applicable”.  Appropriate 

assessments are generally only applicable for plans or projects having a likely significant effect 

on a Natura 2000 site. This would not usually be applicable in UNESCO world heritage sites, 

key biodiversity areas or other protected areas. Therefore, the use of the words “where 

applicable” significantly limits the suite of sites which are intended to be covered by the text 

above. 

                                                
220 Set out in Appendix D to Annex I to the Contested Act. 
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194. Fourthly – and as above for the EIA Directive – the reference to appropriate assessment, a 

term of art under the Habitats Directive, suggests that the third paragraph of Appendix D 

envisages the application of these criteria to a plan or project. The Commission, therefore, a 

manifestly erred in limiting Appendix D criteria to cases where an appropriate assessment has 

been carried out and in failing to cover the ongoing impacts of products and services produced 

throughout their life-cycle. 

195. Finally, neither the assessments under the EIA nor the Habitats Directive ensure that there is 

no significant detrimental effect on the “good condition and resilience of ecosystems” (as 

required by Art. 17(1)(f)(i) Taxonomy Regulation). Nor do these assessments ensure that there 

is no detrimental effect on the conservation status of habitats and species except for those of 

Union interest (keeping in mind the caveats mentioned in the preceding paragraphs). 

However, Art. 17(1)(f)(ii) Taxonomy Regulation explicitly also applies to habitats and species 

that are not of Union interest.  

196. Environmental Impact Assessment is a procedural obligation, which helps to identify 

environmental impacts of certain activities. The EIA Directive does not require the public 

authorities to take any measures to prevent significant detrimental effects on environment, 

including on ecosystems and habitats species, it only helps to identify these effects and leaves 

it to the competent public authorities to decide whether to impose any obligations as a result.  

197. The Habitats Directive only requires appropriate assessment in relation to dedicated Natura 

2000 sites and the habitats and species for which they have been notified. The Natura 2000 

network only covers less than 19% of the EU’s land area and less than 9% of its marine 

territory. However, the remaining land and marine area also contains “ecosystems” and 

“habitats and species”. Equally, the Natura 2000 framework only covers a fraction of the 

species prevalent in Europe. The impact on these ecosystems and habitats and species will 

not be assessed based on the Habitats Directive, let alone does the Directive ensure that there 

is no significant detrimental effect to these ecosystems, nor that there is no detrimental effect 

on these habitats and species. 

198. For instance, where a bioenergy production plant is not built in the vicinity of a protected Natura 

2000 site, it will not require an appropriate assessment. It may require an EIA, but this does 

not ensure that there will be no significant harm to ecosystems, species and habitats.  This is 

because, in conducting an EIA, public authorities are not prevented from permitting activities 

that cause such a significant harm to biodiversity and ecosystems; the Environmental Impact 

Assessment only serves to the purpose of identifying detrimental effects, rather than to 

effectively prevent them. 

199. Considering that the Commission found necessary and relevant to establish criteria to prevent 

significant harm to biodiversity and ecosystems protection and restoration deriving from 

bioenergy-related activities, if these criteria are wholly inadequate to prevent any such 

significant harm, this gives rise to a manifest error of assessment. 

200. Furthermore, with specific regard to the criteria applicable to forest biomass under REDII, it is 

noteworthy that the Commission, in its proposal to amend REDII, has explained that targeted 

strengthening of the current criteria would be needed to ensure bioenergy sustainability by 
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providing “the most direct safeguard against the risks of production of forest biomass in high 

biodiversity areas”221.  

201. Given that the Commission itself finds an improvement of the forest biomass criteria 

necessary, it is evident that the criteria currently set out under REDII (and referenced in the 

Contested Act) are inappropriate to address the risks linked to production of forest biomass in 

high biodiversity areas.  

 

c. The Contested Act was adopted in breach of Article 194 TFEU 

(principle of energy solidarity)  

202. The principle of solidarity is a general principle of EU law. It can be found across EU primary 

law, including the preamble to the TEU (“[Desiring] to deepen the solidarity between their 

peoples while respecting their history, their culture and their traditions”), Article 2 TEU, which 

links it to the values of the EU, and Article 3 TEU, which places it among the aims of the EU 

(“[The Union] shall promote economic, social and territorial cohesion, and solidarity among 

Member States”). The principle of solidarity is also mentioned in EU primary law in respect to 

different areas of EU policy. For example, the principle of solidarity acts as one of the guiding 

principles of the Union’s external actions (Art. 21(1) TEU), serves as basis for the EU policy 

on asylum, immigration and external border control (Art. 67(2) TFEU), and informs the actions 

of the Union and Member States in case a Member State suffers a terrorist attack or natural 

or man-made disasters (Art. 222(1) TFEU). 

203. The principle of energy solidarity is the manifestation of the principle of solidarity in energy 

law. It emanates from Article 194 of the Treaty on the Functioning of the European Union 

(TFEU), which states that the Union’s policy on energy should pursue its objectives “in a spirit 

of solidarity between Member States”.  

204. The nature, scope and derived obligations of the principle of energy solidarity were clarified 

by in the General Court’s judgment on case T-883/16222, which was later confirmed by the 

Court’s decision on appeal (Case C-848/19 P223). In its judgment, the General Court asserted 

that the principle of energy solidarity is the specific expression in the field of energy of the 

principle of solidarity, which is at the basis of the whole Union system224. 

205. As a principle of EU law, the principle of energy solidarity entails legal obligations. The General 

Court established in its judgment that this principle “entails rights and obligations both for the 

European Union and for the Member States” and that “the European Union is bound by an 

obligation of solidarity towards the Member States”225. In order to comply with their energy 

solidarity obligation, EU institutions, including the Commission, must, “take into account, in 

the context of the implementation of [energy] policy, the interest of both the European Union 

and the various Member States and to balance those interests where there is a conflict”226.  

                                                
221 Proposal for a Directing amending REDII, Explanatory memo, p. 7. 
222 ECLI:EU:T:2019:567. 
223 ECLI:EU:C:2021:598. 
224 Case T-883/16, para 69. 
225 Ibid, para 49. 
226 Ibid, para 77. 
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206. In the OPAL case, the Commission adopted a decision on review of the exemption of the 

OPAL pipeline from the requirements on third-party access and tariff regulation under Directive 

2003/55. The decision was challenged by the Republic of Poland before the General Court, 

which annulled the decision since it found it to be in breach of the principle of energy 

solidarity. The Federal Republic of Germany appealed the General Court’s judgment. In the 

judgment on the appeal, the Court confirmed that the decision adopted by the Commission 

was in breach of the principle of energy solidarity, since it failed to identify its potential impact 

on the interests of Member States, to take such interests into account, and to balance them 

with the main purpose of the decision. In assessing that breach, the General Court noted that 

the principle of energy solidarity was not only not mentioned, but also that the decision 

itself did not disclose that an examination of the principle had been carried out227. The 

General Court also pointed out that the Commission did not assess the consequences of 

its decision on a particular Member State and therefore neither did it balance such 

consequences against the main purpose of the decision228. 

207. From the judgment of the General Court it can be understood that breaching the principle of 

energy solidarity entails the nullity of the respective act. The Court, in the judgment on the 

appeal, has confirmed this and clarified that the energy solidarity principle, “like general 

principles of EU law, constitutes a criterion for assessing the legality of measures adopted by 

the EU institutions” and that “acts adopted by the EU institutions, including the Commission 

under that policy must be interpreted, and their legality assessed, in the light of the principle 

of energy solidarity”229. 

208. The Contested Act is an act of energy policy of the European Union and therefore 

requires an examination of the principle of energy solidarity. The Contested Act refers 

specifically to the energy sector and its potential for greenhouse gas emission reduction230 

(decarbonisation being one of the five dimensions of the Energy Union231) and, under the 

heading “Energy”232, sets technical screening criteria for the main economic activities of the 

energy system, including electricity generation, transmission and distribution of electricity, 

storage of energy, cogeneration and district heating and cooling. The fact that the Contested 

Act is also an act of environmental policy does not impede its consideration as an act of energy 

policy of the European Union. The energy policy of the European Union is greatly and 

increasingly interlinked with environmental protection (in particular with climate aspects), and 

it is common for energy and the environment to be addressed jointly in law and policy. 

Examples of this are Regulation (EU) 2018/1999 on the Governance of the Energy Union and 

Climate Action233, which requires Member States to elaborate integrated national energy and 

                                                
227 Ibid, para 79. 
228 Ibid, para 82. 
229 Case C-848/19 P, paras 44 & 45. 
230 Contested Act, Recital (25). 
231  Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee, the Committee of the Regions and the European Investment Bank, A 
Framework Strategy for a Resilient Energy Union with a Forward-Looking Climate Change Policy, 
(COM/2015/080 final). 
232 Contested Act, Annex I (4). 
233 Regulation (EU) 2018/1999 of the European Parliament and of the Council, of 11 December 2018 
on the Governance of the Energy Union and Climate Action, amending Regulations (EC) No 663/2009 
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climate plans, or the 2030 Climate and Energy Framework first proposed by the Commission 

in 2014234, which proposed a target on greenhouse gas emissions reductions (arguably of a 

more environmental nature), as well as targets on renewable energy and on energy efficiency 

209. The Contested Act has been adopted without examining the principle of energy 

solidarity, and therefore its adoption is in breach of Art. 194 TFEU. There is no evidence, 

neither in the Contested Act itself, nor in Impact Assessment Report or the Regulatory Scrutiny 

Board Opinion, that an examination of the principle of energy solidarity was conducted. Neither 

the Contested Act nor its supporting documents identify the interests of Member States and 

the Union that could be affected, identify the potential consequences for Member States or 

the Union, or engage in an exercise of balancing different conflicting interests. 

 

5.5 Grounds of review specific to the manufacture of organic 

basic chemicals (OBC) 

5.5.1 The Commission manifestly erred in its assessment and misused 

the powers conferred on it under Article 10(3) the Taxonomy 

Regulation by misapplying the requirements set in Articles 10(2) 

and 19(1)(g) of the Taxonomy Regulation. 

210. The Contested Act classifies the manufacture of Organic Basic Chemicals (“OBC”) as a 

transitional activity. We will explain why said classification by the Commission is based on an 

implausible conclusion and why the standard of evidence on which the Commission based 

its decision fails to satisfy the standard of proof required by the Taxonomy Regulation, 

resulting in a manifest error of assessment. 

211. According to Article 10(2) Taxonomy Regulation, for an economic activity for which there is no 

technologically and economically feasible low-carbon alternative to qualify as contributing 

substantially to climate change mitigation, it must support the transition to a climate-neutral 

economy consistent with a pathway to limit the temperature increase to 1,5°C above pre-

industrial levels. It is also required to meet three cumulative conditions: 

a) has greenhouse gas emission levels that correspond to the best performance in 

the sector or industry; 

b) does not hamper the development and deployment of low-carbon alternatives; 

and 

c) does not lead to a lock-in of carbon-intensive assets, considering the economic 

lifetime of those assets. 

                                                
and (EC) No 715/2009 of the European Parliament and of the Council, Directives 94/22/EC, 98/70/EC, 
2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the European Parliament and 
of the Council, Council Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation (EU) No 
525/2013 of the European Parliament and of the Council (OJ L 328, 21.12.2018). 
234  Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions, A policy framework for climate and 
energy in the period from 2020 to 2030, (COM/2014/015 final). 
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212. The assessment of whether an activity meets these requirements shall be done in compliance 

with Article 19(1)(g) Taxonomy Regulation, which requires that the technical screening criteria 

established pursuant to Articles 10(3) – determining the conditions under which a specific 

activity qualifies as contributing substantially to climate change mitigation and establishing the 

technical screening criteria for determining whether said activity causes significant harm to one 

or more of the Environmental Objectives – shall “take into account the life cycle, including 

evidence from existing life-cycle assessments, by considering both the environmental impact 

of the economic activity itself and the environmental impact of the products and services 

provided by that economic activity, in particular by considering the production, use and end of 

life of those products and services”. 

213. Article 19(1)(f) Taxonomy Regulation further required the Commission to base its assessment 

as to whether an activity substantially contributes to climate change mitigation in the sense of 

Article 10(2) on conclusive scientific evidence and the precautionary principle. This requirement 

then equally pertains to any evidence related to the life cycle, in the sense of Article 19(1)(g) 

Taxonomy Regulation. The Contested Act did not take into account the life cycle of the 

manufacture of OBC, and so obviously was not based on conclusive scientific evidence and 

the precautionary principle in that regard. For OBC manufactured with fossil fuels as their 

feedstock, there are no screening criteria in relation to the environmental impacts of the 

extraction and transport of said fossil fuels.  

214. As was explained above, in the Impact Assessment for the Contested Act, the Commission 

considered that assessing the life-cycle impacts of the “manufacture of organic basic 

chemicals” was too complex and decided to make the classification of this activity on the basis 

of a “best in class” assessment limited to emission thresholds for the production processes in 

the case of OBC manufactured with fossil fuel feedstock. 

215. Had the Commission taken into account all the relevant factors the Taxonomy Regulation 

required it to assess, the Commission would have arrived at a decisively different outcome and 

not classified the production of OBC as transitional – especially not with such limited technical 

screening criteria. 

216. The European Environment Agency illustrates clearly the stages in the life cycle of OBC used 

for the production of plastic. The environmental impacts of the manufacture of OBC should 

have been assessed for all these stages before classifying the manufacture of OBC as 

transitional. The Commission did not do this. 
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1.  

2. Source: EEA (2021). Greenhouse gas emissions and natural capital implications of 

plastics (including biobased plastics) 

 

217. In this report, the EEA also calculates the upstream emissions of the manufacture of OBC 

used for plastic production: 

“For fossil-based plastics, resource extraction corresponds to crude oil production, 

as the fossil-based value chain starts by default with the production of crude oil. This 

covers several activities, going from exploration, through drilling, development, 

production and extraction, to surface processing and transport to the refinery. 

Each of these activities causes emissions: direct emissions, like methane leakage 

and flaring; emissions from fuel combustion and energy consumption in the drilling 
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process of drilling; and even emissions caused by land disturbance when forests and 

fields are cleared for well pads and pipelines.  

There are very few comprehensive datasets covering life-cycle emissions from crude 

oil production. Masnadi et al. (2018) estimated the emissions from 8,966 oil fields in 

90 countries, representing 98 % of 2015 global crude oil and condensate production. 

From this dataset, the global volume weighted average upstream carbon intensity 

(CI) was calculated to be 10.3 grams CO2 eq/megajoule (MJ) crude oil. Using a heat 

value for crude oil of 42–47 MJ/kg (9), the global weighted value for crude oil 

production would be in the range of 0.432-0.484 kg CO2/kg crude oil.  

When estimating the greenhouse emissions more specifically for the European 

plastics value chain, it is important to take account of the variable sources of crude 

oil and natural gas that are supplied to the European market. As shown in Table 2-

2, these supplies come from many countries all over the world, with different 

production practices and corresponding carbon intensities, ranging from 0.03 kg 

CO2/kg crude oil to 0.458 kg CO2/kg crude oil. The average carbon intensity for the 

EU cracker capacity mix is estimated at 0.228 kg CO2 emissions per kilogram of 

crude oil (10), which is lower than the weighted global value calculated by Masnadi 

et al. (2018). This 0.228 kg CO2 emissions per kilogram crude oil corresponds to the 

gasses emitted over a 2 kilometre journey an average European car (EEA 2020c). 

Similarly, the upstream natural gas supply chain has branches worldwide. The 

average carbon intensity for the EU cracker capacity mix is estimated at 0.173 kg 

CO2 emissions per kilogram of gas feedstock.235  

218. The Commission did not include technical screening criteria in relation to these upstream 

emissions of the production of OBC. 

219. The screening criteria also failed to consider the environmental impacts of the products and 

services provided by the manufacture of OBC – in particular, the impacts of plastic production, 

use and end of life. 

220. The majority of the OBC under the scope of the Contested Act (and in particular HVC, vinyl 

chloride and styrene) are used to make plastic. According to the International Energy Agency, 

“In the short term, plastics are expected to remain the key driver of demand for HVC. The 

largest derivatives of ethylene and propylene are polyethylene and polypropylene 

respectively, each of which accounts for nearly two-thirds of the demand for their parent 

chemicals”236. The Commission learned about this report, as it was presented in the 2018 EU 

Refining Forum in Brussels. The slides for the presentation are on the European Commission’s 

website237. 

                                                
235  EEA (2021). Greenhouse gas emissions and natural capital implications of plastics (including 
biobased plastics). P.14.  
236  IEA (2018) The Future of Petrochemicals - Towards more sustainable plastics and fertilisers. 
Available from https://iea.blob.core.windows.net/assets/bee4ef3a-8876-4566-98cf-
7a130c013805/The_Future_of_Petrochemicals.pdf  
237 https://ec.europa.eu/energy/sites/ener/files/documents/iea-the_future_of_petrochemicals.pdf  

https://iea.blob.core.windows.net/assets/bee4ef3a-8876-4566-98cf-7a130c013805/The_Future_of_Petrochemicals.pdf
https://iea.blob.core.windows.net/assets/bee4ef3a-8876-4566-98cf-7a130c013805/The_Future_of_Petrochemicals.pdf
https://ec.europa.eu/energy/sites/ener/files/documents/iea-the_future_of_petrochemicals.pdf
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221. According to IEEFA, 63.4% of the global production of ethylene can be linked to the production 

of plastic that adheres very closely to the definition of single-use plastics; and if the definition 

of use for the production of plastic is expanded to include half of ethylbenzene because of its 

use in the production of styrene (packaging), and less than one-third of ethylene oxide 

because of its use in the production of polyethylene terephthalate (PET, used in beverage 

bottles), the percentage of ethylene used for the production of plastic exceeds 70%238.  

3.  

4. Source: IEEFA (2022) IEEFA: European-based regulatory model has global implications for 

complex plastics questions - Institute for Energy Economics & Financial Analysis 

 

222. As McKinsey demonstrates, the production of petrochemicals and the demand for plastics are 

intrinsically linked: 

                                                
238  IEEFA (2022) European-based regulatory model has global implications for complex plastics 
questions - Institute for Energy Economics & Financial Analysis. Available from: https://ieefa.org/ieefa-
european-based-regulatory-model-has-global-implications-for-complex-plastics-questions/  

https://ieefa.org/ieefa-european-based-regulatory-model-has-global-implications-for-complex-plastics-questions/
https://ieefa.org/ieefa-european-based-regulatory-model-has-global-implications-for-complex-plastics-questions/
https://ieefa.org/ieefa-european-based-regulatory-model-has-global-implications-for-complex-plastics-questions/
https://ieefa.org/ieefa-european-based-regulatory-model-has-global-implications-for-complex-plastics-questions/
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Source: McKinsey & Company (2021), Petrochemicals 2020: Resilience and the road to 

recovery | McKinsey 

 

223. As the Center for International Environmental Law explains, “Virtually all (over 99%) of plastics 

are produced from chemicals sourced from fossil fuels. While there is a wide variety in types 

of plastic, five kinds of plastic constitute over 90% (by weight) of all plastic produced: 

 polyethylene (34.4%),  

 polypropylene (24.2%),  

 polyvinyl chloride (16.5%),  

 polyethylene terephthalate (7.7%), and  

 polystyrene (7.3%). 

https://www.mckinsey.com/industries/chemicals/our-insights/petrochemicals-2020-a-year-of-resilience-and-the-road-to-recovery
https://www.mckinsey.com/industries/chemicals/our-insights/petrochemicals-2020-a-year-of-resilience-and-the-road-to-recovery
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Ethylene is a critical feedstock for the production of polyethylene, polyvinyl chloride (PVC), 

polyethylene terephthalate (PET), and polystyrene, which combined represent approximately 

65% of global plastics production by weight. Propylene is the platform chemical for 

polypropylene. Therefore, the overwhelming majority of plastics can be traced to the product 

streams of just two industrial chemicals: ethylene and propylene. Ethylene and propylene are 

particularly critical in the production of plastic packaging, the largest and fastest growing 

category of plastics products and the biggest, though by no means only, contributor to the 

accelerating crisis of plastics pollution. Approximately 34% of plastic use in the United States 

and 40% of plastic use in Europe is used for packaging. Moreover, plastic packaging is 

comprised nearly exclusively of the five major thermoplastics discussed above, primarily 

polyethylene, polypropylene, and PET”239. 

224. That is why in order to comply with the requirements of Article 19(1)(g), the assessment of the 

environmental impacts of the manufacture of OBC needed to include several stages of its life 

cycle that were not included. Mainly, the extraction and transport of fossil fuel feedstock and 

the production, use and end-of-life of plastics. The Commission did not do this. 

 

                

Not not assessed             assessed Not not assessed Not not assessed Not not assessed 

 

225. The largest application for plastic is packaging, most of which is single-use and short-lived. 

5.  

6. Source: Geyer, Roland, Jenna R Jambeck, and Kara Lavender Law. "Production, Use, 

and Fate of All Plastics Ever Made." Science Advances 3.7 (2017): E1700782. Web. 

                                                
239  CIEL (2017) Fossils, Plastics, & Petrochemical Feedstocks, p.2. Available from 
https://www.ciel.org/wp-content/uploads/2017/09/Fueling-Plastics-Fossils-Plastics-Petrochemical-
Feedstocks.pdf.   

https://www.ciel.org/wp-content/uploads/2017/09/Fueling-Plastics-Fossils-Plastics-Petrochemical-Feedstocks.pdf
https://www.ciel.org/wp-content/uploads/2017/09/Fueling-Plastics-Fossils-Plastics-Petrochemical-Feedstocks.pdf
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7.  

8.  

9. Source: Reddy, S., Lau, W., et al. (2020). 'Breaking the Plastic Wave: Top Findings for 

Preventing Plastic Pollution'. Report by The Pew Charitable Trusts & SYSTEMIQ. 23rd July 

2020. https://www.systemiq.earth/wp-

content/uploads/2020/07/BreakingThePlasticWave_MainReport.pdf  

 

226. Packaging is the source of 59% of plastic waste in the EU240. The amount of plastic packaging 

waste generated in the EU is increasing, and so is the gap between the amount of plastic 

generated and the amount that is recycled241. 

                                                
240  European Commission (2018) A European Strategy for Plastics in a Circular Economy, p. 6 
https://www.europarc.org/wp-content/uploads/2018/01/Eu-plastics-strategy-brochure.pdf  
241 Eurostat (2021) Packaging Waste Statistics. Available from: https://ec.europa.eu/eurostat/statistics-
explained/index.php?title=Packaging_waste_statistics#Waste_generation_by_packaging_material  

https://www.systemiq.earth/wp-content/uploads/2020/07/BreakingThePlasticWave_MainReport.pdf
https://www.systemiq.earth/wp-content/uploads/2020/07/BreakingThePlasticWave_MainReport.pdf
https://www.europarc.org/wp-content/uploads/2018/01/Eu-plastics-strategy-brochure.pdf
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Packaging_waste_statistics#Waste_generation_by_packaging_material
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Packaging_waste_statistics#Waste_generation_by_packaging_material
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10.  

11. Source: Eurostat (2021) Packaging Waste Statistics.  

 

227. At its end of life, the majority of plastic is not recycled and ends up either incinerated, landfilled 

or leaks into the environment. According to Plastics Europe, in 2020, more than 29 million 

tonnes of plastic post-consumer waste were collected in the EU27+3. More than one third was 

sent to recycling facilities inside and outside the EU27+3 but over 23% was sent to landfill and 

more than 40% was sent to energy recovery operations 242 . According to the European 

Environment Agency, there is a knowledge gap in relation to the amount of plastic that 

escapes to the environment243. 

228. Plastic pollution also hinders biological processes that capture carbon – for example, by 

interfering with the ocean’s carbon pump. As CIEL explains: “Microplastic in the oceans may 

also interfere with the ocean’s capacity to absorb and sequester carbon dioxide. Earth’s 

oceans have absorbed 20-40 percent of all anthropogenic carbon emitted since the dawn of 

the industrial era. Microscopic plants (phytoplankton) and animals (zooplankton) play a critical 

role in the biological carbon pump that captures carbon at the ocean’s surface and transports 

it into the deep oceans, preventing it from reentering the atmosphere”.  

229. As Material Economics explains: “If plastics are made from new fossil feedstock, the overall 

plastics works like a slow-burn combustion system: oil is extracted, it is turned into plastics, it 

circulates through the economy with some losses in every cycle, and anything that is not 

                                                
242  Plastics Europe (2021) Plastics – the facts, 2021. P.26. Available from 
https://plasticseurope.org/knowledge-hub/plastics-the-facts-2021/  
243  EEA (2021). Greenhouse gas emissions and natural capital implications of plastics (including 
biobased plastics). P.10. 

https://plasticseurope.org/knowledge-hub/plastics-the-facts-2021/
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recirculated is burnt at the end of life. The cumulative impact on CO2 is large: even with a high 

recycling rate of 70% (against less than 10% today), some two-thirds of the carbon would be 

released as CO2 to the atmosphere within 15 years”.244 

230. The Commission established the technical screening criteria for the manufacture of OBC 

without taking into account the life cycle of the activity itself and the environmental impact of 

the products and services provided by that economic activity – which are mainly plastics – 

therefore failing to take into account key relevant factors that should have underpinned the 

Commission’s assessment. 

231. The manufacture of OBC, particularly those used for plastic production, is not consistent 

with a pathway to limit the temperature increase to 1,5°C above pre-industrial levels. 

232. As explained by Pew Trusts, the production of plastics jeopardises our ability to achieve the 

Paris Agreement goals: 

Following the BAU trajectory would also further jeopardize our ability to mitigate climate 

change due to rising GHG emissions arising from increased plastic production. The goals of 

the Paris Agreement would be difficult to achieve, with life-cycle plastic-related emissions 

doubling from 1.0 GtCO2e in 2016 to 2.1 GtCO2e by 2040, accounting for 19 per cent 

(compared with 3 per cent today) of the total annual emissions budget allowable if we are to 

limit global heating to 1.5°C.245 

233. According to Material Economics, by 2050 the EU carbon emissions from the production of 

plastics will be higher than those of the production of steel and cement combined. 

                                                
244 Material Economics (2020) Industrial Transformation 2050 - Pathways to Net-Zero Emissions from 
EU Heavy Industry. P.126. Available from Industrial Transformation 2050 - Pathways to Net-Zero 
Emissions from EU Heavy Industry - Material Economics 
245 Reddy, S., Lau, W., et al. (2020). 'Breaking the Plastic Wave: Top Findings for Preventing Plastic 
Pollution'. Report by The Pew Charitable Trusts & SYSTEMIQ. 23rd July 2020. P. 28. 
https://www.systemiq.earth/wp-content/uploads/2020/07/BreakingThePlasticWave_MainReport.pdf  

https://materialeconomics.com/latest-updates/industrial-transformation-2050
https://materialeconomics.com/latest-updates/industrial-transformation-2050
https://www.systemiq.earth/wp-content/uploads/2020/07/BreakingThePlasticWave_MainReport.pdf
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12.  

13. Source: The circular economy - a powerful force for climate mitigation (2018, June). 

Stockholm: Material Economics Sverige AB. Available at: 

https://www.sitra.fi/en/publications/circular-economy-powerful-force-climate-mitigation/ 

 

234. The production of OBC – particularly those used to make plastics – also lock in carbon-

intensive assets, including those used for the extraction and transport of fossil fuels, ethane 

and propane crackers, and waste incinerators. 

235. Petrochemicals and particularly those used to make plastic are the fossil fuel industry’s Plan 

B. Classifying the production of OBC made out of fossil fuel feedstock as a transitional activity 

provides an incentive for the continued extraction of fossil fuels, an activity that is inherently 

carbon intensive and polluting.  As the IEA explained, “petrochemicals are rapidly becoming 

the largest driver of global oil consumption. They are set to account for more than a third of 

the growth in oil demand to 2030, and nearly half to 2050, ahead of trucks, aviation and 

shipping. At the same time, currently dominant sources of oil demand, especially passenger 

vehicles, diminish in importance thanks to a combination of better fuel economy, rising public 

transport, alternative fuels, and electrification. Petrochemicals are also poised to consume an 

https://www.sitra.fi/en/publications/circular-economy-powerful-force-climate-mitigation/
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additional 56 billion cubic metres (bcm) of natural gas by 2030, equivalent to about half of 

Canada’s total gas consumption today”.246 

236. Because plastics are hard to recycle, the increased production of OBC for plastic and, 

therefore, the increased production of plastics, can drive the lock-in of carbon-intensive assets 

such as waste incinerators. According to Zero Waste Europe, municipal solid waste 

incinerators (MSW) “emit large amounts of CO2 - 95,425kt just in 2018. Around 52,102kt of 

this CO2 was emitted through the 7 incineration of fossil-based materials such as plastic. This 

is equivalent to the emissions of 13.4 coal-fired power plants”.247 

237. In addition, the manufacture of OBC and in particular those used for the production of plastic 

hamper the development and deployment of low-carbon alternatives. 

238. According to the European Commission, “[c]ircularity is an essential part of a wider 

transformation of industry towards climate-neutrality and long-term competitiveness”248. “As 

half of total greenhouse gas emissions and more than 90% of biodiversity loss and water 

stress come from resource extraction and processing, the European Green Deal launched a 

concerted strategy for a climate-neutral, resource efficient and competitive economy. Scaling 

up the circular economy from front-runners to the mainstream economic players will make a 

decisive contribution to achieving climate neutrality by 2050 and decoupling economic growth 

from resource use, while ensuring the long-term competitiveness of the EU and leaving no 

one behind”249. 

239. In the EGD, the Commission acknowledged that the “EU’s industry… still accounts for 20% of 

the EU’s greenhouse gas emissions” and that it “remains too ‘linear’, and dependent on a 

throughput of new materials extracted, traded and processed into goods, and finally disposed 

of as waste or emissions”250. 

240. As the Minderoo Foundation explains, increased supply of virgin polymers make it more 

difficult to scale up reuse systems and recycled plastic: ““If growth in demand for single-use 

plastics fails to keep up with growth in production, over-supply will result – a scenario that 

could be lethal for the transition to a sustainable circular plastics economy. Virgin polymer 

prices will likely be depressed, and consequently maintain or even increase their economic 

advantage over recycled polymers. Efforts to bring innovative substitute material and re-use 

                                                
246 IEA (2018) The Future of Petrochemicals - Towards more sustainable plastics and fertilisers. P. 11. 
Available from https://iea.blob.core.windows.net/assets/bee4ef3a-8876-4566-98cf-
7a130c013805/The_Future_of_Petrochemicals.pdf  
247 Zero Waste Europe (2021). The benefits of including municipal waste incinerators in the Emissions 
Trading System. P. 3. Available from https://zerowasteeurope.eu/wp-
content/uploads/2021/04/zwe_april_2021_policybriefing_benefits_MWI_in_EUETS.pdf  
248 European Commission (2020) Circular Economy Action Plan. Available from: 
https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1583933814386&uri=COM:2020:98:FIN  
249 Ibid. 
250  Communication from the Commission to the European Parliament, the European Council, the 
Council, 
the European Economic and Social Committee and the Committee of the Regions. “The European 
Green 
Deal”, COM/2019/640 final, 11 December 2019. 

https://iea.blob.core.windows.net/assets/bee4ef3a-8876-4566-98cf-7a130c013805/The_Future_of_Petrochemicals.pdf
https://iea.blob.core.windows.net/assets/bee4ef3a-8876-4566-98cf-7a130c013805/The_Future_of_Petrochemicals.pdf
https://zerowasteeurope.eu/wp-content/uploads/2021/04/zwe_april_2021_policybriefing_benefits_MWI_in_EUETS.pdf
https://zerowasteeurope.eu/wp-content/uploads/2021/04/zwe_april_2021_policybriefing_benefits_MWI_in_EUETS.pdf
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models to market at scale will also be commercially challenged – and greater intervention from 

policymakers will be required”.251 

241. According to Carbon Tracker, we are currently and for the foreseeable future in an oversupply 

scenario, particularly in relation to ethylene252. 

14.  

15. Source: Carbon Tracker (2020) The Future’s Not in Plastics, p. 39 Available from 

https://carbontracker.org/reports/the-futures-not-in-plastics/ 

 

242. Taking into account the life cycle of OBC, including the impact of the activity itself and the 

environmental impact of the products and services provided by that economic activity, and in 

particular considering the production, use and end-of-life of those products and services, it is 

clear that the manufacture of the OBC (in particular ethylene, propylene, styrene and vinyl 

chloride) is an activity that locks in carbon intensive assets, hampers the development and 

deployment of low-carbon alternatives and it does not support the transition to a climate-

neutral economy consistent with a pathway to limit the temperature increase to 1,5°C above 

pre-industrial levels.  

243. Therefore, the Commission’s decision to classify the manufacture of OBC as transitional 

activities is implausible and a manifest error of assessment in violation of Articles 3, 10(3) and 

19 Taxonomy Regulation. This manifest error of assessment has an absurd result: a 

manufacturing activity that, during the life-cycle of the activity itself and the products it causes, 

produces some of the worst environmental impacts at the route of both the climate and ecology 

crises has been classified as environmentally sustainable on the basis of the production 

process alone. Such unlawfulness undermines the objectives of the Taxonomy Regulation as 

                                                
251 Charles D, Kimman L, & Saran N 2021, The Plastic Waste Makers Index, Minderoo Foundation, p.4. 
Available from https://cdn.minderoo.org/content/uploads/2021/05/27094234/20211105-Plastic-Waste-
Makers-Index.pdf  
252  Carbon Tracker (2020) The Future’s Not in Plastics, p. 39 Available from 
https://carbontracker.org/reports/the-futures-not-in-plastics/  

https://carbontracker.org/reports/the-futures-not-in-plastics/
https://cdn.minderoo.org/content/uploads/2021/05/27094234/20211105-Plastic-Waste-Makers-Index.pdf
https://cdn.minderoo.org/content/uploads/2021/05/27094234/20211105-Plastic-Waste-Makers-Index.pdf
https://carbontracker.org/reports/the-futures-not-in-plastics/
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expressed in its recitals 11 and 12, particularly the confidence of investors to invest in 

sustainable activities. 

 

5.5.2 The Commission committed a manifest error of assessment and 

misused the powers conferred under Article 10(3) the Taxonomy 

in setting the DNSH technical screening criteria for the 

manufacture of OBC. 

244. The Commission failed to take into account key relevant factors and reached implausible 

conclusions which had a decisive effect on the DNSH technical screening criteria adopted for 

the manufacture of OBC. Therefore, the Commission misused its powers and engaged in a 

manifest error of assessment. 

245. Article 19(1)(f) Taxonomy Regulation expressly requires that the technical screening criteria 

be based on both conclusive scientific evidence and the precautionary principle. In relation to 

the DNSH technical screening criteria, where the scientific evidence as to whether or not an 

economic activity causes significant harm to any of the environmental objectives is not 

conclusive – i.e. where there is uncertainty – the Commission is not free to adopt any measure 

it sees fit. Instead, it means that that economic activity cannot be qualified as “environmentally 

sustainable” in accordance to Article 3(b) Taxonomy Regulation. 

246. Article 19(1)(g) requires that the DNSH technical screening criteria “take into account the life 

cycle, including evidence from existing life-cycle assessments, by considering both the 

environmental impact of the economic activity itself and the environmental impact of the 

products and services provided by that economic activity, in particular by considering the 

production, use and end of life of those products and services”.  

247. Because the production of OBC within the scope of the Contested Act and, in particular, the 

production of HVC, styrene and vinyl chloride, are inextricably linked with plastic production, 

the life cycle of plastic, including its end-of-life, should have been taken into account by the 

Commission when establishing the DNSH criteria. 

248. ClientEarth submits that the Commission manifestly erred in its assessment and misused its 

powers thus infringing Articles 3, 10(3), 17 and 19 Taxonomy Regulation, including by failing 

to base those criteria on “conclusive scientific evidence and the precautionary principle”. 

 

5.5.2.1. Lack of DNSH criteria in relation to the transition to the circular economy 

249. The Contested Act does not provide any DNSH technical screening criteria with regard to the 

objective under Article 9(1)(d) Taxonomy Regulation (“transition to a circular economy”) as a 

general appendix, nor does it establish DNSH technical screening criteria for the manufacture 

of OBC, simply indicating with the mention “N/A” that is not relevant to establish DNSH 

technical screening criteria in relation to this objective for this activity. The Commission even 

disregarded the TEG’s recommendations to include technical screening criteria with regard to 
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DNSH to the transition to a circular economy in regard to the manufacture of OBC253 . 

ClientEarth notes that the recommendations were wholly insufficient to ensure no significant 

harm to that Environmental Objective. 

250. The Commission’s conclusion that the objective of the transition to the circular economy is 

irrelevant for setting DNSH technical screening criteria for the manufacture of OBC is 

implausible. This is particularly so in view of the link between the production of OBC and the 

transition to the circular economy explained above, and of the standard of evidence required 

to determine that an activity does not cause harm to an environmental objective: conclusive 

scientific evidence and the precautionary principle. This represents a manifest error of 

assessment. 

 

5.5.2.2. Insufficient DNSH criteria in relation to the sustainable use and protection of water 

and marine resources 

251. The Commission determined that simply by complying with the generic technical screening 

criteria set out in Appendix B of the Contested Act, the manufacture of OBC does not cause 

significant harm to the sustainable use and protection of water and marine resources. 

ClientEarth submits that the Commission’s conclusion is implausible, particularly in view of the 

standard of evidence required to determine that an activity does not cause harm to an 

environmental objective: conclusive scientific evidence and the precautionary principle. 

252. In accordance with Article 17(1)(c)(i), an activity is considered to cause significant harm where 

it is detrimental to “the good status or the good ecological potential of bodies of water, including 

surface water and groundwater”. Articles 2(22) and 2(23) Taxonomy Regulation define “good 

status” and “good ecological potential” both with regard to the definitions of Directive 

2000/60/EC.  

253. In accordance with Article 17(1)(c)(ii), an activity is considered to cause significant harm where 

it is detrimental to “the good environmental status of marine waters”. Article 2(21) Taxonomy 

Regulation defines “good environmental status” in accordance with the definitions under 

Directive 2008/56/EC.  

254. For both bioenergy-related activities and Organic Basic Chemicals, the Contested Act seeks 

to ensure that no significant harm occurs in accordance with Article 17(1)(c), both (i) and (ii), 

based on the following criteria, as set out in Appendix B entitled “Generic Criteria for DNSH to 

Sustainable Use and Protection of Water and Marine Resources” (emphasis added): 

a. Environmental degradation risks related to preserving water quality and 

avoiding water stress are identified and addressed with the aim of achieving 

good water status and good ecological potential as defined in Article 2, points 

(22) and (23), of Regulation (EU) 2020/852, in accordance with Directive 

2000/60/EC of the European Parliament and of the Council (1) and a water use 

and protection management plan, developed thereunder for the potentially 

affected water body or bodies, in consultation with relevant stakeholders. 

                                                
253 Technical Annex to the Taxonomy Report of the TEG, p. 198. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R2139&qid=1639037016630#ntr1-L_2021442EN.01014201-E0001
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b. Where an Environmental Impact Assessment is carried out in accordance with 

Directive 2011/92/EU of the European Parliament and of the Council (2) and 

includes an assessment of the impact on water in accordance with Directive 

2000/60/EC, no additional assessment of impact on water is required, provided 

the risks identified have been addressed. 

255. The Commission committed thereby two separate manifest errors, one related to marine 

waters (section i below) and one related to water protection other than marine waters (section 

ii below). 

i. Marine waters 

256. These criteria specifically address water bodies covered by Directive 2000/60/EC, but do not 

extend to sustainable use and protection of marine resources. In particular no reference is 

made to Directive 2008/56/EC on the establishing a framework for community action in the 

field of marine environmental policy, nor any reference to “good environmental status” of the 

EU’s marine environment.   

257. On the other hand, the Commission added requirements related to Directive 2008/56/EC and 

“good environmental status” with regard to certain activities such as “sea and coastal 

passenger water transport”, “electricity generation from ocean energy technologies” and 

“electricity generation from windpower”. It follows that the Commission considered that there 

would be no significant impact on the marine environment arising from OBC. This is an 

implausible assessment.  

258. The Taxonomy Regulation establishes at Article 2(18) that “marine waters” means marine 

waters as defined in point 1 of Article 3 of Directive 2008/56/EC and in Article 2(21) that “good 

environmental status” means good environmental status as defined in point 5 of Article 3 of 

Directive 2008/56/EC. 

259. According to Article 3(5) of Directive 2008/56/EC, “‘good environmental status’ means the 

environmental status of marine waters where these provide ecologically diverse and dynamic 

oceans and seas which are clean, healthy and productive within their intrinsic conditions, and 

the use of the marine environment is at a level that is sustainable, thus safeguarding the 

potential for uses and activities by current and future generations, i.e.: 

a) the structure, functions and processes of the constituent marine ecosystems, 

together with the associated physiographic, geographic, geological and climatic 

factors, allow those ecosystems to function fully and to maintain their resilience to 

human-induced environmental change. Marine species and habitats are 

protected, human-induced decline of biodiversity is prevented and diverse 

biological components function in balance; 

b) hydro-morphological, physical and chemical properties of the ecosystems, 

including those properties which result from human activities in the area 

concerned, support the ecosystems as described above. Anthropogenic inputs of 

substances and energy, including noise, into the marine environment do not cause 

pollution effects; 

c) Good environmental status shall be determined at the level of the marine region 

or subregion as referred to in Article 4, on the basis of the qualitative descriptors 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R2139&qid=1639037016630#ntr2-L_2021442EN.01014201-E0002
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in Annex I. Adaptive management on the basis of the ecosystem approach shall 

be applied with the aim of attaining good environmental status. 

 

 

260. The qualitative descriptors in Annex I of the Directive 2008/56/EC are: 

(1) Biological diversity is maintained. The quality and occurrence of habitats and the 

distribution and abundance of species are in line with prevailing physiographic, 

geographic and climatic conditions. 

(2) Non-indigenous species introduced by human activities are at levels that do not 

adversely alter the ecosystems. 

(3) Populations of all commercially exploited fish and shellfish are within safe biological 

limits, exhibiting a population age and size distribution that is indicative of a healthy 

stock. 

(4) All elements of the marine food webs, to the extent that they are known, occur at 

normal abundance and diversity and levels capable of ensuring the long-term 

abundance of the species and the retention of their full reproductive capacity. 

(5) Human-induced eutrophication is minimised, especially adverse effects thereof, such 

as losses in biodiversity, ecosystem degradation, harmful algae blooms and oxygen 

deficiency in bottom waters. 

(6) Sea-floor integrity is at a level that ensures that the structure and functions of the 

ecosystems are safeguarded and benthic ecosystems, in particular, are not 

adversely affected. 

(7) Permanent alteration of hydrographical conditions does not adversely affect marine 

ecosystems. 

(8) Concentrations of contaminants are at levels not giving rise to pollution effects. 

(9) Contaminants in fish and other seafood for human consumption do not exceed levels 

established by Community legislation or other relevant standards. 

(10) Properties and quantities of marine litter do not cause harm to the coastal and marine 

environment. 

     (11) Introduction of energy, including underwater noise, is at levels that do not adversely     

affect the marine environment (emphasis added). 

 

261. Most of these qualitative descriptors are adversely affected by the life cycle of OBC and, in 

particular by plastic pollution. As explained above, the OBC in scope are mainly used for the 

production of plastics. A very large proportion of plastics are used for single-use applications 

– predominantly packaging – which constitutes the vast majority of plastic pollution to 

ecosystems. 
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262. Plastic debris is a threat to marine wildlife, as sea creatures can become entangled in it, or 

ingest it,  causing damage such as internal abrasion254   and clogging of the digestive tract255.   

Plastic debris more than doubles the possibilities for marine organisms to travel, which 

introduces invasive species into ecosystems256. 

263. Plastic pollution has also been shown to have potentially far-reaching impacts on coral reefs. 

One study assessed the influence of plastic waste on disease risk in 124,000 reef-building 

corals from 159 reefs in the Asia-Pacific region. The likelihood of disease increases from 4% 

to 89% when corals are in contact with plastic. This is due to plastic waste hosting and 

facilitating the proliferation of pathogens that are known to trigger disease outbreaks257. 

264. Microplastics are vehicles for toxic chemicals: substances already present in the environment 

attach to their surfaces, while others are substances routinely added to plastic polymers to 

improve their performance, such as fillers, plasticisers, stabilisers, flame retardants and 

colourings.258  Many of these additives have harmful effects on wildlife and human health. For 

example, bisphenol A (BPA) and polybrominated diphenyl ethers (PBDEs), commonly found 

in plastic waste, are linked to endocrine disruption in both wildlife and humans.259  

265. Microplastics are routinely ingested by marine organisms, which reduces their feeding rates 

and depletes their energy stores, which has knock-on effects on their fecundity and growth.260  

Besides that, when ingested by marine organisms, microplastics are integrated into the food 

chain,261 where they bioaccumulate262 into higher concentrations the more they ascend the 

food chain.  

266. Aquatic environments polluted with microplastics facilitate the spread of antibiotics-resistant 

bacterial genes, which “can have profound consequences for the evolution of aquatic bacteria 

and poses a neglected hazard for human health”.263  

                                                
254  Wright, Thompson, & Galloway. (2013). The physical impacts of microplastics on marine 
organisms: A review. Environmental Pollution, 178, 483-492. 
255  Auta, Emenike, & Fauziah. (2017). Distribution and importance of microplastics in the marine 
environment: A review of the sources, fate, effects, and potential solutions. Environment International, 
102, 165-176. 
256 Barnes, D. K. A. (2002). Invasions by marine life on plastic debris. Nature, 416, 808–809. 
257 Lamb J et al (2018) ‘Plastic waste associated with disease on coral reefs’, Science, 359 (6374), 
pp460–462. http://science.sciencemag.org/content/sci/359/6374/460.full.pdf  
258 UNEP (2014) Valuing Plastics: The Business Case for Measuring, Managing and Disclosing Plastic 
Use in the Consumer Goods Industry, p. 16. 
259 Newman, Stephanie & Watkins, Emma & Farmer, Andrew & Ten Brink, Patrick & Schweitzer, Jean-
Pierre. (2015). The Economics of Marine Litter. Marine Anthropogenic Litter. 367-394. DOI: 
10.1007/978-3-319-16510-3_14. 
260 Galloway TS, Cole M, Lewis C. Interactions of microplastic debris throughout the marine ecosystem. 
Nat Ecol Evol. 2017;1(5):116. 
261 Imhof, & Laforsch. (2016). Hazardous or not – Are adult and juvenile individuals of Potamopyrgus 
antipodarum affected by non-buoyant microplastic particles? Environmental Pollution, 218, 383-391. 
262  Auta, Emenike, & Fauziah. (2017). Distribution and importance of microplastics in the marine 
environment: A review of the sources, fate, effects, and potential solutions. Environment International, 
102, 165-176. 
263 Maria Arias-Andres, Uli Klümper, Keilor Rojas-Jimenez, Hans-Peter Grossart, Microplastic pollution 
increases gene exchange in aquatic ecosystems, Environmental Pollution, Volume 237, 2018, Pages 
253-261, ISSN 0269-7491, https://doi.org/10.1016/j.envpol.2018.02.058. 

http://science.sciencemag.org/content/sci/359/6374/460.full.pdf
https://doi.org/10.1016/j.envpol.2018.02.058
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267. According to IPBES, “Marine plastic pollution in particular has increased tenfold since 1980, 

affecting at least 267 species, including 86 per cent of marine turtles, 44 per cent of seabirds 

and 43 per cent of marine mammals”264. 

268. The failure to take into account key relevant factors when determining the DNSH technical 

screening criteria is even more glaring in the case of the sustainable use and protection of 

marine resources because the damage caused by the life-cycle of the OBC in scope is not 

only recognised by science, but common knowledge globally. 

269. Below from left to right, some examples of events caused by activities in the life-cycle of OBC. 

Sadly, these kinds of images are only too common in the news: 

 Ocean on fire as a gas leak from a ruptured pipeline in the Gulf of Mexico fuelled 

a huge blaze.265 

 Penguins covered in oil from an oil spill from a cargo ship.266 

 Dead whale washed up in the Philippines with 40 kg of plastic in its stomach.267 

 Dead fish with plastic pellets in its gills after a pellet spill in Sri Lanka.268 

ii.  iii.  

iv.  v.  

                                                
264  IPBES (2019): Global assessment report on biodiversity and ecosystem services of the 
Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services. E. S. Brondizio, J. 
Settele, S. Díaz, and H. T. Ngo (editors). IPBES secretariat, Bonn, Germany. 1148 
pages. https://doi.org/10.5281/zenodo.3831673 
265  https://www.climatechangenews.com/2021/07/07/ocean-fire-exposes-weak-regulation-mexicos-oil-
gas-sector/  
266 https://www.ifaw.org/journal/anniversary-rescue-mission-african-penguins  
267  https://www.firstpost.com/tech/science/wwf-sounds-alarm-after-whale-with-50-pounds-of-plastic-in-
its-stomach-washes-ashore-6382921.html  
268 https://www.bbc.co.uk/news/world-asia-57395693  

https://doi.org/10.5281/zenodo.3831673
https://www.climatechangenews.com/2021/07/07/ocean-fire-exposes-weak-regulation-mexicos-oil-gas-sector/
https://www.climatechangenews.com/2021/07/07/ocean-fire-exposes-weak-regulation-mexicos-oil-gas-sector/
https://www.ifaw.org/journal/anniversary-rescue-mission-african-penguins
https://www.firstpost.com/tech/science/wwf-sounds-alarm-after-whale-with-50-pounds-of-plastic-in-its-stomach-washes-ashore-6382921.html
https://www.firstpost.com/tech/science/wwf-sounds-alarm-after-whale-with-50-pounds-of-plastic-in-its-stomach-washes-ashore-6382921.html
https://www.bbc.co.uk/news/world-asia-57395693
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270. By failing to take these factors into account, the factual assessment on which the Commission 

based the DNSH technical screening criteria for the manufacture of OBC in relation to the 

sustainable use and protection of water and marine resources is implausible. Therefore, the 

Commission incurred in a manifest error of assessment and misused its powers under Article 

10(3) of the Taxonomy Regulation. 

271. These arguments, in particular those related to the harm caused to marine waters by plastic 

litter, also demonstrate that the Commission incurred in manifest error in relation to the 

manufacture of plastics in primary form made wholly or partially from renewable feedstock. 

ii. Other water - ”Water use and protection management plans” 

272. The Generic Criteria in the Appendix referred to above state that environmental degradation 

risks are identified and addressed by way of a “water use and protection management plan” 

developed under Directive 2000/60/EC. However, Directive 2000/60/EC does not require the 

preparation of such a plan. In fact, this term does not appear under the Directive, nor otherwise 

under EU law. The Commission therefore committed a manifest error and misused its power 

when it considered that such a plan would prevent significant harm being caused to water 

resources. 

 

5.5.2.3. Insufficient DNSH criteria in relation to the protection and restoration of biodiversity 

and ecosystems 

273. The Commission determined that simply by complying with the generic technical screening 

criteria set in Appendix D of the Contested Act, the manufacture of OBC does not cause 

significant harm to the protection and restoration of biodiversity and ecosystems. ClientEarth 

submits that the Commission’s conclusion is implausible, particularly in view of the standard of 

evidence required to determine that an activity does not cause harm to an environmental 

objective: conclusive scientific evidence. 

274. As was explained in paras. 182-193 above, the criteria in Appendix D of the Contested Act do 

not envisage any assessment of the impacts of “the products and services provided by that 

activity throughout their life cycle ….  in particular by considering the production, use and end 

of life of those products and services” as required by Article 19(1)(g) Taxonomy Regulation.  

There is therefore a manifest error in limiting Appendix D criteria to cases where an EIA or an 

appropriate assessment under Article 6(3) has been carried out and failing to cover the ongoing 

impacts of products and services produced throughout their life cycle. 

275. These criteria fail to cover several ways in which the environmental impacts across the life 

cycle of the manufacture of OBC are significantly detrimental to the good condition and 

resilience of ecosystems or detrimental to the conservation status or habitats and species, 

including those of Union interest, as the environmental impacts in question are not covered by 

either Environmental Impact Assessments or Appropriate Assessments under the Habitats 

Directive. 

276. For example, a downstream environmental impact of the manufacture of OBC is ubiquitous 

micro and nanoplastic pollution. Studies have shown that nanoplastic pollution can inhibit key 

microorganisms in the soil biota, which can have a profound influence on terrestrial 
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ecosystems.269 However, since microplastics and nanoplastics originate from diverse sources, 

including the degradation of macroplastic pollution present in the environment, most times this 

kind of pollution cannot be associated with a specific plan or project that is subject to an EIA or 

an appropriate assessment. 

277. The Commission failed to take into account key relevant factors and reached implausible 

conclusions which had a decisive effect on the DNSH technical screening criteria adopted for 

the manufacture of OBC and of primary plastics in primary form derived wholly or partially from 

renewable material. Therefore, the Commission misused its powers and committed a manifest 

error of assessment. 

5.5.2.4. Inconsistency between the OBC in scope whose manufacture is classified as a 

transitional activity and the DNSH criteria in relation to pollution prevention and 

control regarding the use and presence of chemicals 

278. The Commission determined that that the manufacture of OBC in scope qualifies as a 

transitional activity. However, according to the DNSH technical screening criteria established 

under Appendix C of the Contested Act, some of those substances must be considered to 

significantly harm the environmental objective of pollution prevention and control. 

279. According to Appendix C of the Contested Act, an activity does not cause significant harm to 

the environmental objective of pollution prevention and control if the activity does not lead to 

the manufacture, placing on the market or use of substances whether on their own, in mixtures 

or in an article, that are either on the candidate list of substances of very high concern270 or 

substances whether on their own, in mixtures or in an article, that meet the criteria to be in said 

list271, except where their use has been proven to be essential for the society. 

280. The criteria to classify a substance as of very high concern include the substance being 

mutagenic, carcinogenic or reprotoxic (among others).272 

281. These are some examples of OBC whose manufacture the Commission classified as 

transitional activities: 

Butadiene - Carcinogenic 1A – harmonised classification under CLP annex VI 

(regulation EC n 1272/2008) – hence meeting without doubt the criteria 

set in art 57 REACH 

https://echa.europa.eu/substance-information/-

/substanceinfo/100.003.138 

- Mutagenic 1B – harmonised classification under CLP annex VI - hence 

meeting without doubt the criteria set in art 57 REACH 

                                                
269 Zhu, Bo-Kai, Yi-Meng Fang, Dong Zhu, Peter Christie, Xin Ke, and Yong-Guan Zhu. "Exposure to 
Nanoplastics Disturbs the Gut Microbiome in the Soil Oligochaete Enchytraeus 
Crypticus." Environmental Pollution (1987) 239 (2018): 408-15. Web. 
270 Meeting the criteria laid down in Article 57 of Regulation (EC) 1907/2006 and identified in accordance 
with Article 59(1) of that Regulation. 
271 Meeting the criteria laid down in Article 57 of Regulation (EC) 1907/2006. 
272 Ibid. 

https://echa.europa.eu/substance-information/-/substanceinfo/100.003.138
https://echa.europa.eu/substance-information/-/substanceinfo/100.003.138
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https://echa.europa.eu/substance-information/-

/substanceinfo/100.003.138 

- Self-classified Reprotoxic 2 (suspected) – see the CLP  CL&L inventory 

– hence meeting the criteria according to the very company placing it on 

the market 

 Under assessment for PBT- see https://echa.europa.eu/brief-profile/-

/briefprofile/100.060.937 

Cyclohexane: Restricted under REACH Annex XVII, substances submitted to 

harmonised classification under CLP for toxic category 1 if swallowed 

and enters airways and acute and chronic aquatic toxicity category 

1  https://echa.europa.eu/information-on-chemicals/cl-inventory-

database/-/discli/details/37570 

 

Vinyl 

chloride 

Carcinogenic 1A - harmonised classification under CLP annex VI 

(Harmonised classification - Annex VI of regulation EC n 1272/2008) 

under CLP https://echa.europa.eu/information-on-chemicals/cl-inventory-

database/-/discli/details/11609 The substance is also on the registry of 

SVHC intentions until outcome, and might therefore enter the Candidate 

list (the list for which no exception to the exclusion set by the DNSH 

criteria is possible) 

 

282. This has the effect that the manufacture of these OBC is only to be considered a transitional 

activity if it is exclusively for uses that have been proven to be essential to society. 

283. The difficulty with this is that Article 19(1)(k) Taxonomy Regulation requires that the technical 

screening criteria shall be easy to use and be set in a manner that facilitates the verification of 

their compliance. 

284. It is a well-known fact that manufacturers of OBC do not have clear and sufficient data on the 

downstream use of their products. This has been acknowledged by ECHA 273  and by the 

European Commission274. Nor has the concept of “essential use” yet been defined under EU 

law; the decision-making procedure on this is ongoing. 

285. The only choice that could guarantee sufficient compliance with the DNSH technical screening 

criteria in relation to pollution prevention and control is to exclude from the list of transitional 

                                                
273 ECHA (June 2021), Report on the Operation of REACH and CLP 2021, p 58 and p 66. Available 

from: https://echa.europa.eu/documents/10162/17226/operation_reach_clp_2021_en.pdf/e271b3c8-

137a-48ad-30ad-499249235ee5   

274  European Commission (2020) Chemicals Strategy for Sustainability Towards a Toxic-Free 
Environment. Available from: EUR-Lex - 52020DC0667 - EN - EUR-Lex (europa.eu) 
“Equally, knowledge on uses and exposure is fragmented, in particular as it relies on industry to provide 
accurate information. The sheer number of chemicals on the market represents an immense knowledge 
challenge, and the expected future rise in chemical production and use risks further widening the 
‘unknown territory of chemical risks’”. 

https://echa.europa.eu/substance-information/-/substanceinfo/100.003.138
https://echa.europa.eu/substance-information/-/substanceinfo/100.003.138
https://echa.europa.eu/brief-profile/-/briefprofile/100.060.937
https://echa.europa.eu/brief-profile/-/briefprofile/100.060.937
https://echa.europa.eu/information-on-chemicals/cl-inventory-database/-/discli/details/37570
https://echa.europa.eu/information-on-chemicals/cl-inventory-database/-/discli/details/37570
https://echa.europa.eu/information-on-chemicals/cl-inventory-database/-/discli/details/11609
https://echa.europa.eu/information-on-chemicals/cl-inventory-database/-/discli/details/11609
https://echa.europa.eu/documents/10162/17226/operation_reach_clp_2021_en.pdf/e271b3c8-137a-48ad-30ad-499249235ee5
https://echa.europa.eu/documents/10162/17226/operation_reach_clp_2021_en.pdf/e271b3c8-137a-48ad-30ad-499249235ee5
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:667:FIN
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activities the manufacture of substances that, on their own, in mixtures or in an article, meet 

the criteria laid down in Article 57 of Regulation (EC) 1907/2006. 

286. The inclusion of the manufacture of OBC that meet the criteria to qualify as substances of very 

high concern among the transitional activities demonstrates that the Commission committed a 

manifest error of assessment as the conclusion that it would be easily verifiable that the use of 

these substances does not cause significant harm to the environmental objective of pollution 

prevention and control cannot be logically drawn; it is an implausible conclusion. 

 

5.6 Grounds of review specific to the manufacture of plastics 

in primary form  

287. The Contested Act establishes that the manufacture of plastic in primary form derived wholly 

or partially from renewable feedstock is a transitional activity that contributes substantially to 

climate change mitigation if the life-cycle GHG emissions are lower than the life-cycle GHG 

emissions from the equivalent plastics in primary form manufactured from fossil fuel feedstock. 

288. Renewable feedstock refers to biomass, industrial bio-waste or municipal waste. 

289. When agricultural biomass is used for the manufacture of plastics in primary form, it has to 

comply with the criteria laid down in paragraphs 2-5 of Article 29 of Directive (EU) 2018/2001. 

When forest biomass is used for the manufacture of plastics in primary form, it has to comply 

with the criteria laid down in paragraphs 6 and 7 of Article 29 of Directive (EU) 2018/2001. 

290. The Commission manifestly erred in its assessment under Article 19 Taxonomy 

Regulation and misused the powers delegated to it under Article 10(3) thereof. The 

Commission misapplied the requirements set out under Article 19(1)(f) and (g) 

Taxonomy Regulation by failing to assess the environmental impacts of the life cycle 

of the manufacture of plastic in primary form derived wholly or partially from renewable 

feedstock. 

291. Article 19(1)(f) Taxonomy Regulation requires that the technical screening criteria be based 

on conclusive scientific evidence and the precautionary principle enshrined in Article 191 

TFEU. This was the level of evidence required in order to include the manufacture of plastic 

in primary form derived wholly or partially from renewable feedstock as a transitional activity 

and to conclude that it does not cause significant harm to any of the environmental objectives. 

292. The Commission did not have conclusive scientific evidence about the environmental impacts 

of the production of plastic in primary form derived wholly or partially from renewable feedstock 

when the Contested Act was adopted. 

293. In the Single Use Plastics Directive275, plastics made out of renewable feedstock receive the 

same treatment as plastics made from fossil fuels. 

                                                
275 Directive (EU) 2019/904 of the European Parliament and of the Council of 5 June 2019 on the 
reduction of the impact of certain plastic products on the environment. PE/11/2019/REV/1 OJ L 155, 
12.6.2019, p. 1–19 
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294. In the Circular Economy Action Plan, the Commission acknowledged that there are emerging 

sustainability challenges related to the sourcing, labelling and use of plastic derived from 

renewable feedstock, and that it is not automatic that the use of bio-based feedstock results 

in genuine environmental benefits: 

“Furthermore, the Commission will address emerging sustainability challenges by 

developing a policy framework on: 

 sourcing, labelling and use of bio-based plastics, based on assessing where the 

use of bio-based feedstock results in genuine environmental benefits, going 

beyond reduction in using fossil resources;”276 

295. The European Commission just launched in 18 January 2022 a public consultation on 

biobased, biodegradable and compostable plastics. The consultation will provide insight for 

preparing a new policy framework on these groups of plastics. The aim of the new framework 

“is to address emerging sustainability challenges related to the use of the biobased, 

biodegradable and compostable plastics and by driving innovation, enhancing investment 

certainty within the internal market and increasing environmental protection”. 

296. The technical screening criteria for determining whether the manufacture of plastic in primary 

form derived wholly or partially from renewable feedstock lacks the quantitative thresholds 

required to ensure that it makes a significant contribution to climate change mitigation. 

297. The first missing but necessary quantitative threshold relates to the amount of renewable 

feedstock required for the manufacture of plastic in primary form to qualify as a transitional 

activity. The description of the activity in the Contested Act as “renewed wholly or partially 

from renewable feedstock” fails to ensure that whatever climate mitigation effect derived from 

the feedstock being renewable is substantial. As it stands, the requirement for the feedstock 

to be wholly or partially renewable could be met by adding one drop of biobased plastic into a 

tonne of fossil-based virgin plastic. The associated climate mitigation effects could be minimal 

and yet the activity would benefit from the inclusion in the taxonomy as a transitional activity.  

298. The lack of quantitative thresholds, aside from contravening Article 19(1)(c) Taxonomy 

Regulation, makes the description of the activity so vague and the contribution to climate 

mitigation so uncertain that in relation to the manufacture of plastics in primary form, that the 

Contested Act fails to operate as an enabler for scaling up sustainable investment and limit 

the risk of greenwashing. Investors will see no need to invest to scale up the renewable 

feedstock if “one drop” of renewable feedstock in a tonne of plastic will suffice to call it 

sustainable.  

299. The second missing but necessary quantitative threshold relates to the life cycle GHG 

emissions of the plastic derived wholly or partially from renewable feedstock compared to 

those of the equivalent plastic manufactured from fossil fuel feedstock. Simply establishing 

that they should be “lower” than the life-cycle emissions does not ensure that the contribution 

to climate change will be significant. Since the difference between the GHG emissions in itself 

                                                
276  European Commission (2020) A new Circular Economy Action Plan for a cleaner and more 
competitive Europe. COM/2020/98 final 
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can be insignificant (in fact, it could be minimal), the Commission could not reasonably 

conclude that these criteria would suffice to ensure a substantial climate mitigating effect. 

300. The Commission does not address this lack of quantitative thresholds nor the uncertainty they 

create in the impact assessment. 

301. The Commission failed to take into account key relevant factors and reached implausible 

conclusions which had a decisive effect on the DNSH technical screening criteria adopted for 

the manufacture of plastics in primary form derived wholly or partially from renewable 

feedstock. Therefore, the Commission misused its powers and committed a manifest error of 

assessment. 

 

i. Lack of DNSH criteria in relation to the transition to the circular economy 

302. Article 19(1)(g) Taxonomy Regulation requires that the DNSH technical screening criteria 

“take into account the life cycle, including evidence from existing life-cycle assessments, by 

considering both the environmental impact of the economic activity itself and the 

environmental impact of the products and services provided by that economic activity, in 

particular by considering the production, use and end of life of those products and services”.  

303. Before classifying the manufacture of plastic in primary form derived wholly or partially from 

renewable feedstock, the life cycle of plastic – including its end of life – should have been 

taken into account by the Commission when establishing the DNSH criteria. 

304. The Contested Act does not provide any DNSH technical screening criteria with regard to the 

objective under Article 9(1)(d) Taxonomy Regulation (“transition to a circular economy”) as a 

general appendix, nor does it establish DNSH technical screening criteria in relation to the 

circular economy that is specific for the manufacture of plastic in primary form, simply 

indicating with the mention “N/A” that is not relevant to establish DNSH technical screening 

criteria in relation to this objective for this activity. 

305. The Impact Assessment for the Contested Act gives no consideration to the environmental 

impacts of the use and end-of-life of plastics in primary form. The assessment is limited to the 

impacts of the upstream stages of the life cycle and the production processes. 

306. The Commission even ignored the recommendation by the TEG that the manufacture of 

plastic in primary form were only to be considered transitional if it met additional criteria in 

relation to single-use consumer products: that at least 90% of the type of plastic manufactured 

is: (1) not used for single use consumer products, or (2) based on recycled plastics as 

feedstock. 

307. ClientEarth submits that the Commission’s conclusion that the objective of the transition to the 

circular economy is irrelevant for setting DNSH technical screening criteria for the manufacture 

of plastics in primary form derived wholly or partially from renewable feedstock is implausible, 

for the reasons below. 

308. According to Article 17(1)(d) of the Taxonomy Regulation, an economic activity shall be 

considered to significantly harm the transition to the circular economy where: 
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 that activity leads to significant inefficiencies in the use of materials or in the direct or 

indirect use of natural resources such as non-renewable energy sources, raw 

materials, water and land at one or more stages of the life cycle of products, including 

in terms of durability, reparability, upgradability, reusability or recyclability of products; 

 that activity leads to a significant increase in the generation, incineration or disposal of 

waste, with the exception of the incineration of non-recyclable hazardous waste; or 

 the long-term disposal of waste may cause significant and long-term harm to the 

environment; 

 

The production of biobased plastic leads to a significant increase in the incineration or disposal 

of waste 

309. Not all bio-based plastics (BBP) are uniform in terms of recyclability. “While biogenic 

polyethylene terephthalate (bio-PET) and biogenic polyethylene (bio-PE) are recyclable 

together with their fossil counterpart, the recyclability of other major BBP types is limited (such 

as polylactic acid, or PLA) as they cannot be mixed together with other plastic waste for proper 

recycling. The latter are usually not recycled at all due to their small presence in current waste 

streams, yet they pose significant challenges to the recycling of other plastics”277  

310. Many biobased plastics are incompatible with plastic recycling processes for traditional 

plastics: “When bio-based plastics will be increasingly used for common applications like 

bottles, trays, packaging etc. they will also end up in waste streams and as such enter the 

established recycling processes for fossil-based plastics. As explained in the previous 

paragraph, a number of bio-based plastics have to be considered as new materials. Hence 

there may be risks that in some cases, from a certain minimum occurrence, they might prove 

to be incompatible with these processes, leading to a decreased quality of the recycled plastic 

stream in which the bio-based plastics have ended up. If this is the case, this would hamper 

the closure of material cycles in plastics recycling, which is particularly relevant given the 

current policy focus on the circular economy and on the recycling of plastics, as reflected in 

the recent launch of a strategy for plastics in the circular economy by the European 

Commission”.278 “Bioplastics, due to their often complex design, create difficulties in collection 

and recycling processes - therefore, as with conventional plastics, they are likely to end up in 

landfills or incinerators or risk polluting the marine environment. On top of this, false 

assumptions on biodegradability may increase littering, contaminate recycling streams and 

increase biowaste management costs”.279 

311. The Commission did not address this issue in their impact assessment. 

 

                                                
277  ECOS and Rethink Plastic. (2021). Position paper on bio-based plastics. 
https://rethinkplasticalliance.eu/wp-content/uploads/2021/07/Rethink-Plastic-ECOS-position-paper-
bio-based-plastics-July-2021-plastics.pdf  
278 Alaerts, L., Augustinus, M., & Van Acker, K. (2018). Impact of bio-based plastics on current recycling 
of plastics. Sustainability (Switzerland), 10(5), 1487. https://doi.org/10.3390/su10051487 
279 ECOS (2017). “Joint position paper: Bioplastics in a Circular Economy.” 

https://rethinkplasticalliance.eu/wp-content/uploads/2021/07/Rethink-Plastic-ECOS-position-paper-bio-based-plastics-July-2021-plastics.pdf
https://rethinkplasticalliance.eu/wp-content/uploads/2021/07/Rethink-Plastic-ECOS-position-paper-bio-based-plastics-July-2021-plastics.pdf
https://doi.org/10.3390/su10051487
http://ecostandard.org/?p=3356
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Biobased plastic can perpetuate a linear consumption model, which leads to inefficiencies in 

the use of materials and in the direct or indirect use of natural resources 

312. The production and use of many bio-based plastics entrenches a linear pattern of “take-make-

use-dispose” where products “break down too quickly, cannot be easily reused, repaired or 

recycled, and many are made for single use only”280, instead of aiding the transition to a 

circular economy 

313. The transition to a more circular economy occurs “where the value of products, materials and 

resources is maintained in the economy for as long as possible, and the generation of waste 

minimised”281. 

314. Currently, the main use of biobased plastic is packaging282. The use of plastics in packaging 

is most times for single-use applications that are linear instead of circular and create huge 

amounts of hard to recycle waste. “Global plastic waste generated in 2015 had packaging 

contributing about 50%. This figure has remained high with food packaging estimated to be 

more than a third of the world total packaging market. A 12% annual growth is being 

experienced by the food packaging industry raising more environmental concerns including 

greenhouse gases and greater carbon footprints. Annually, Europe alone produces 23 million 

tonnes of plastic packaging and current projections will see 92 million tonnes by the year 

2050”.283 In the EU, 59% of plastic waste generation in 2015 came from packaging.284 

315. Instead of transitioning to reuse systems, which the Single Use Plastics Directive was meant 

to incentivise,285 many companies in Europe and around the world have substituted novel 

biobased or purportedly biodegradable polymers for traditional plastic. Global bioplastics 

production capacity is set to increase from around 2.1 million tonnes in 2020 to 2.8 million 

tonnes in 2025.286  

316. The inefficiencies that plastic manufactured wholly or partially with renewable material causes 

are not limited to the material itself, but also to the use of natural resources such as water and 

land. Substituting petrochemical plastics with biobased plastics would require “a minimum 61 

                                                
280 Description of the linear economy in the European Commission’s Circular Economy Action Plan 
2020 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1583933814386&uri=COM:2020:98:FIN  
281 European Commission (2015) Closing the loop - An EU action plan for the Circular Economy (COM 
(2015) 614). Available from https://ec.europa.eu/transparency/documents-
register/detail?ref=COM(2015)614&lang=en  
282 https://www.european-bioplastics.org/market/  
283 Ncube, L.K.; Ude, A.U.; Ogunmuyiwa, E.N.; Zulkifli, R.; Beas, I.N. An Overview of Plastic Waste 
Generation and Management in Food Packaging Industries. Recycling 2021, 6, 12. 
https://doi.org/10.3390/recycling6010012  
284 European Commission (2018) A European Strategy for Plastics in a Circular Economy. Available 
from https://www.europarc.org/wp-content/uploads/2018/01/Eu-plastics-strategy-brochure.pdf  
285 Single Use Plastics Directive, recital 2.  
286  European Bioplastics (2020) Market update 2020: Bioplastics continue to become mainstream 
as the global bioplastics market is set to grow by 36 percent over the next 5 years 
https://www.european-bioplastics.org/market-update-2020-bioplastics-continue-to-become-
mainstream-as-the-global-bioplastics-market-is-set-to-grow-by-36-percent-over-the-next-5-years/ 
(Annex G.9), p. 1 (paginated p. 406). 

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1583933814386&uri=COM:2020:98:FIN
https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2015)614&lang=en
https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2015)614&lang=en
https://www.european-bioplastics.org/market/
https://doi.org/10.3390/recycling6010012
https://www.europarc.org/wp-content/uploads/2018/01/Eu-plastics-strategy-brochure.pdf
https://www.european-bioplastics.org/market-update-2020-bioplastics-continue-to-become-mainstream-as-the-global-bioplastics-market-is-set-to-grow-by-36-percent-over-the-next-5-years/
https://www.european-bioplastics.org/market-update-2020-bioplastics-continue-to-become-mainstream-as-the-global-bioplastics-market-is-set-to-grow-by-36-percent-over-the-next-5-years/
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million ha of land (which is larger than the total area of France) and at least 388.8 billion m3 

of water (60% more than the EU's annual freshwater withdrawal)”.287 

317. The Commission did not address these environmental impacts in the Impact Assessment upon 

which the Contested Act is based. 

 

ii. Insufficient DNSH criteria in relation to the sustainable use and protection of 

water and marine resources 

318. As explained in para. 314 above, the main use of plastic derived wholly or partially from 

renewable feedstock is packaging, a single use application responsible for 60% of the EU’s 

plastic waste. It is clear that the for the same reasons stated in paras. 235-252 above, the 

Commission’s conclusion – that compliance with the criteria in Appendix B of the Contested 

Act ensures that the manufacture of plastics in primary form derived wholly or partially from 

renewable feedstock does not cause significant harm to the sustainable use and protection of 

water and marine resources – is implausible. It is manifest that the Commission did not 

consider key relevant factors such as the downstream environmental impact of the activity and 

of the production, use and end-of-life of the products provided by that activity, as required by 

Articles 3, 17 and 19(1)(g) of the Taxonomy Regulation.  

6 Conclusion 

319. In this Request for Internal Review, ClientEarth AISBL has put forward facts and legal 

arguments raising serious doubts about the lawfulness of the Contested Act as regards bio-

energy related activities and the manufacture of OBCs and plastics in primary form derived 

wholly or partially from renewable feedstock. We hereby ask the Commission to review this 

Delegated Regulation in accordance with the Aarhus Regulation. 

 

 

 

 

 

 

 

                                                
287  Brizga J. et at (2020) The Unintended Side Effects of Bioplastics: Carbon, Land, and Water 
Footprints. https://doi.org/10.1016/j.oneear.2020.06.016 
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